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EXHIBIT “A” 

j 

Act of Military Surrender 

1. We the undersigned, acting by authority of the Ger¬ 
man High Command, hereby surrender unconditionally to 
the Supreme Commander, Allied Expeditionary Force and 
simultaneously to the Supreme High Command of the Bed 
Army all forces on land, at sea, and in the air who are at 
this date under German control. 

2. The German High Command will at once issue orders 
to all German military, naval and air authorities and to all 
forces under German control to cease active operations at 
2301 hours Central European time on 8th May 1945, to 
remain in the positions occupied at that time and to disarm 
completely, handing over their weapons and equipment to 
the local allied commanders or officers designated by Repre¬ 
sentatives of the Allied Supreme Commands. No ship^ ves¬ 
sel, or aircraft is to be scuttled, or any damage done to their 
hull, machinery or equipment, and also to machines of all 
kinds, armament, apparatus, and all the technical meaps of 
prosecution of war in general. 

3. The German High Command will at once issue tq the 
appropriate commanders, and ensure the carrying out of 
any further orders issued by the Supreme Commander, 
Allied Expeditionary Force and by the Supreme High Com¬ 
mand of the Red Army. 

4. This act of military surrender is without prejudice to, 
and will be superseded by any general instrument of; sur¬ 
render imposed by, or on behalf of the United Nations and 
applicable to Germany and the German armed forces as a 
whole. 

5. In the event of the German High Command or ahy of 
the forces under their control failing to act in accordance 
with this Act of Surrender, the Supreme Commander, Al- 
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lied Expeditionary Force and the Supreme High Command 
of the Red Army will take such punitive or other action as 
they deem appropriate. 

6. This Act is drawn up in the English, Russian and Ger¬ 
man languages. The English and Russian are the only 
authentic texts. 

Signed at Berlin on the 8 day of May, 1945. 

/s/ Friedbubg /s/ Keitel /s/ Stumpff 

/t/ On behalf of the German High Command 

In the Presence of: 

/s/ A W Tedder 
On behalf of the 
Supreme Commander 
Allied Expeditionary Force 

/s/ G Zhtjkov 

On behalf of the Supreme High Command of the 
Red Army 

At the signing also were present as witnesses: 

/s/ S de Lattre-Tassigny 

/t/ General Commanding in Chief 
First French Army 

/s/ Carl Spaatz 

/t/ General, Commanding 
United States Strategic 
Air Forces 
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55 EXHIBIT “B” 

Declaration regarding the defeat of Germany and the as¬ 
sumption of supreme authority with respect to Germany 
by the Governments of the United States of America, 
the Union of Soviet Socialist Republics and the United 
Kingdom, and the Provisional Government of the 
French Republic. ! 

The German armed forces on land, at sea and in the air 
have been completely defeated and have surrendered un¬ 
conditionally and Germany, which bears responsibility for 
the war, is no longer capable of resisting the will of the 
victorious Powers. The unconditional surrender of Ger¬ 
many has thereby been effected, and Germany has become 
subject to such requirements as may now or hereafter be 
imposed upon her. 

There is no central Government or authority in Germany 
capable of accepting responsibility for the maintenance of 
order, the administration of the country and compliance 
with the requirements of the victorious Powers. 

It is in these circumstances necessary, without prejudice 
to any subsequent decisions that may be taken respecting 
Germany, to make provision for the cessation of any fur¬ 
ther hostilities on the part of the German armed forces, for 
the maintenance of order in Germany and for the admin¬ 
istration of the country, and to announce the immediate 
requirements 'with which Germany must comply. 

The Representatives of the Supreme Commands of the 
United States of America, the Union of Soviet Socialist 
Republics, the United Kingdom and the French Republic, 
hereinafter called the “Allied Representatives,” acting by 
authority of their respective Governments and in the in¬ 
terests of the United Nations, accordingly make the follow¬ 
ing Declaration:— 

The Governments of the United States of Americ^, the 
Union of Soviet Socialist Republics and the United King¬ 
dom, and the Provisional Government of the French Re- 
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public, hereby assume supreme authority with respect to 
Germany, including all the powers possessed by the Ger¬ 
man Government, the High Command and any state, muni¬ 
cipal, or local government or authority. The assumption, 
for the purposes stated above, of the said authority and 
powers does not effect the annexation of Germany. 

The Governments of the United States of America, the 
Union of Soviet Socialist Republics and the United King¬ 
dom, and the Provisional Government of the French Re¬ 
public, will hereafter determine the boundaries of Germany 
or any part thereof and the status of Germany or of any 
area at present being part of German territory. 

In virtue of the supreme authority and powers thus as¬ 
sumed by the four Governments, the Allied Representatives 
announce the following requirements arising from the com¬ 
plete defeat and unconditional surrender of Germany with 
which Germany must comply:— 

Article 1. 

Germany, and all German military, naval and air authori¬ 
ties and all forces under German control shall immediately 
cease hostilities in all theatres of war against the forces of 
the United Nations on land, at sea and in the air. 

56 Article 2. 

(a) All armed forces of Germany or under German con¬ 
trol, wherever they may be situated, including land, air, 
anti-aircraft and naval forces, the S.S., S.A. and Gestapo, 
and all other forces or auxiliary organizations equipped 
with weapons, shall be completely disarmed, handing over 
their weapons and equipment to local Allied Commanders 
or to officers designated by the Allied Representatives. 

(b) The personnel of the formations and units of all the 
forces referred to in paragraph (a) above shall, at the dis¬ 
cretion of the Commander-in-Chief of the Armed Forces of 
the Allied State concerned, be declared to be prisoners of 
war, pending further decisions, and shall be subject to such 
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conditions and directions as may be prescribed by the re¬ 
spective Allied Representatives. 

(c) All forces referred to in paragraph (a) above, wher¬ 
ever they may be, will remain in their present positions 
pending instructions from the Allied Representatives.; 

(d) Evacuation by the said forces of all territories out¬ 
side the frontiers of Germany as they existed on the 31st 
December, 1937, will proceed according to instructions to be 
given by the Allied Representatives. 

(e) Detachments of civil police to be armed with small 
arms only, for the maintenance of order and for guard 
duties, will be designated by the Allied Representatives. 

Article 3. 


(a) All aircraft of any kind or nationality in Germany 

or German-occupied or controlled territories or waters, mil¬ 
itary, naval or civil, other than aircraft in the service of 
the Allies, will remain on the ground, on the water or 
aboard ships pending further instructions. i 

(b) All German or German-controlled aircraft in or over 
territories or waters not occupied or controlled by Germany 
will proceed to Germany or to such other place or places 
as may be specified by the Allied Representatives. 

Article 4. ! 

(a) All German or German-controlled naval vessels, sur¬ 
face and submarine, auxiliary naval craft, and merchant 
and other shipping, wherever such vessels may be ati the 
time of this Declaration, and all other merchant ships of 
whatever nationality in German ports, will remain in or 
ymoeeed immediately to ports and bases as specified by the 
Allied Representatives. The crews of such vessels will 
remain on board pending further instructions. 

(b) All ships and vessels of the United Nations, whether 
or not title has been transferred as the result of prize .court 
or other proceedings, which are at the disposal of Germany 
or under German control at the time of this Declaration, 
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will proceed at the dates and to the ports or bases specified 
by the Allied Representatives. 

57 Article 5. 

(a) All or any of the following articles in the possession 
of the German armed forces or under German control or 
at German disposal will be held intact and in good condition 
at the disposal of the Allied Representatives for such pur¬ 
poses and at such times and places as they may prescribe— 

(i) all arms, ammunition, explosives, military equipment, 
stores and supplies and other implements of war of all kinds 
and all other war material; 

(ii) all naval vessels of all classes, both surface and sub¬ 
marine, auxiliary naval craft and all merchant shipping, 
whether afloat, under repair or construction, built or build¬ 
ing; 

(iii) all aircraft of all kinds, aviation and anti-aircraft 
equipment and devices; 

(iv) all transportation and communications facilities and 
equipment, by land, water or air; 

(v) all military installations and establishments, includ¬ 
ing airfields, seaplane bases, ports and naval bases, storage 
depots, permanent and temporary land and coast fortifica¬ 
tions, fortresses and other fortified areas, together with 
plans and drawings of all such fortifications, installations 
and establishments; 

(vi) all factories, plants, shops, research institutions, 
laboratories, testing stations, technical data, patents, plans, 
drawings and inventions, designed or intended to produce 
or to facilitate the production or use of the articles, mate¬ 
rials and facilities referred to in sub-paragraphs (i), (ii), 
(iii), (iv) and (v) above or otherwise to further the conduct 
of war. 

(b) At the demand of the Allied Representatives the fol¬ 
lowing will be furnished:— 

(i) the labour, services and plant required for the main¬ 
tenance or operation of any of the six categories mentioned 
in paragraph (a) above; and 
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(ii) any information or records that may be required by 
the Allied Representatives in connection with the same. 

(c) At the demand of the Allied Representatives all facil¬ 
ities will be provided for the movement of Allied troops and 
agencies, their equipment and supplies, on the railways, 
roads and other land communications or by sea, river or 
air. All means of transportation will be maintained in 
good order and repair, and the labour, services and plant 
necessary therefor will be furnished. 

Article 6. 

(a) The German authorities will release to the Allied 
Representatives, in accordance with the procedure to be laid 

down by them, all prisoners of war at present in their 
58 power, belonging to the forces of the United Nations, 
and will furnish full lists of these persons, indicating 
the places of their detention in Germany or territory occu¬ 
pied by Germany. Pending the release of such prisoners 
of war, the German authorities and people will protect them 
in their persons and property and provide them with ade¬ 
quate food, clothing, shelter, medical attention and money 
in accordance with their rank or official position. i 

(b) The German authorities and people will in like man¬ 
ner provide for and release all other nationals of the United 
Nations who are confined, interned or otherwise under re¬ 
straint, and all other persons who may be confined, interned 
or otherwise under restraint for political reasons or as a 
result of any Nazi action, law or regulation which discrim¬ 
inates on the ground of race, colour, creed or political belief. 

(c) The German authorities will, at the demand of the 
Allied Representatives, hand over control of places of de¬ 
tention to such officers as may be designated for the purpose 
by the Allied Representatives. 

i 

Article 7. 

The Germqn authorities concerned will furnish to the Al¬ 
lied Representatives:— 
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(a) full information regarding the forces referred to in 
Article 2 (a), and, in particular, will furnish forthwith all 
information which the Allied Representatives may require 
concerning the numbers, locations and dispositions of such 
forces, whether located inside or outside Germany; 

(b) complete and detailed information concerning mines, 
minefields and other obstacles to movement by land, sea or 
air, and the safety lanes in connection therewith. All such 
safety lanes will be kept open and clearly marked; all mines, 
minefields and other dangerous obstacles will as far as pos¬ 
sible be rendered safe, and all aids to navigation will be 
reinstated. Unarmed German military and civilian person¬ 
nel with the necessary equipment will be made available and 
utilized for the above purposes and for the removal of 
mines, minefields and other obstacles as directed by the 
Allied Representatives. 

Article 8. 

There shall be no destruction, removal, concealment, 
transfer or scuttling of, or damage to, any military, naval, 
air, shipping, port, industrial and other like property and 
facilities and all records and archives, wherever they may 
be situated, except as may be directed by the Allied Repre¬ 
sentatives. 

Article 9. 

Pending the institution of control by the Allied Repre¬ 
sentatives over all means of communication, all radio and 
telecommunication installations and other forms of wire or 
wireless communications, whether ashore or afloat, under 
German control, will cease transmission except as directed 
by the Allied Representatives. 

59 Article 10. 

The forces, ships, aircraft, military equipment, and other 
property in Germany or in German control or service or 
at German disposal, of any other country at war with any 
of the Allies, will be subject to the provisions of this Dec- 
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laration and of any proclamations, orders, ordinances or 
instructions issued thereunder. 

Article 11. 

(a) The principal Nazi leaders as specified by the Allied 
\ Representatives, and all persons from time to time named 

or designated by rank, office or employment by the Allied 
Representatives as being suspected of having committed, 
\ ordered or abetted war crimes or analogous offenses, will 
y be apprehended and surrendered to the Allied Representa¬ 
tives. 

(b) The same will apply in the case of any national of 
any of the United Nations who is alleged to have committed 
an offence against his national law, and who may at any 
time be named or designated by rank, office or employment 
by the Allied Representatives. 

(c) The German authorities and people will comply with 
any instructions given by the Allied Representatives for the 
apprehension and surrender of such persons. 

i 

Article 12. 

The Allied Representatives will station forces and civil 
agencies in any or all parts of Germany as they may deter¬ 
mine. i 

Article 13. 

(a) In the exercise of the supreme authority with respect 

to Germany assumed by the Governments of the United 
States of America, the Union of Soviet Socialist Republics 
and the United Kingdom, and the Provisional Government 
of the French Republic, the four Allied Governments will 
take such steps, including the complete disarmament and 
demilitarization of Germany, as they deem requisite for 
future peace and security. ; 

(b) The Allied Representatives will impose on Germany 
additional political, administrative, economic, financial, mil¬ 
itary and other requirements arising from the complete de¬ 
feat of Germany. The Allied Representatives, or persons 
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or agencies duly designated to act on their authority, will 
issue proclamations, orders, ordinances and instructions 
for the purpose of laying down such additional require¬ 
ments, and of giving effect to the other provisions of this 
Declaration. All German authorities and the German peo¬ 
ple shall carry out unconditionally the requirements of the 
Allied Representatives, and shall fully comply with all such 
proclamations, orders, ordinances and instructions. 

Article 14. 

This Declaration enters into force and effect at the date 
and hour set forth below. In the event of failure on the 
part of the German authorities or people promptly and 
completely to fulfil their obligations hereby or hereafter 
imposed, the Allied Representatives will take whatever 
action may be deemed by them to be appropriate under the 
circumstances. 

60 Article 15. 

This Declaration is drawn up in the English, Russian, 
French and German languages. The English, Russian and 
French are the only authentic texts. 

5 June 1945 Berlin 

Hours—Central European Time 

The w’ord ‘‘nationals” 
has been omitted pending 
check. 

Signed by the Allied Representatives: 

/s/ Dwight D. Eisenhower, 

General of the Army, U.S.A. 

/s/ G. Zhukov, 

/s/ B. L. Montgomery, 

Field-Marshal, 

/s/ S. de Lattee-Tassigny, 

General d’Armie. 
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61 EXHIBIT “C” 

Charge 

That between 8 May and 15 August 1945, Lothar Eisen- 
traeger alias Ludwig Ehrhardt, Franz Siebert, Herbert 
Glietscb, Johannes Otto, Erich Heise, Oswald Ulbricht, 
Hans Niemann, Ingward Rudloff, Bodo Habenicbt, Hans 
Dethleffs, Wolf Scbenke, Heinz Peerscbke, Hans Mosberg, 
Johannes Rathje, Siegfried Fuellkrug, Walther Heissig, 
Jesco von Puttkamer, Alfred Romain, Ernst Woermann, 
Wilhelm Stoller, Elgar von Randow, Walter Richter, Her¬ 
mann Jaeger, Felix Altenburg, Herbert Mueller, August 
Stock, Maria Muller, individually and as officials, nationals, 
citizens, agents or employees of Germany, while residing 
in China at a time when the United States of America: was 
at war with Japan, did in China in a Theatre of military 
operations, knowingly, wilfully and unlawfully violate the 
unconditional German surrender by engaging in and con¬ 
tinuing military activity against the United States and its 
allies, to wit, by furnishing, ordering, authorizing, permit¬ 
ting and failing to stop the furnishing of aid, assistance, 
information, advice, intelligence, propaganda and materials 
to the Japanese armed forces and agencies thereof, by such 
acts of treachery assisting Japan in waging war against 
United States of America, in violation of the laws and cus¬ 
toms of war. 

Bill of Particulars 

i 

1. That between 8 May and 15 August 1945, Lothar Eis- 
entraeger, alias Ludwig Ehrhardt, a member of the Ger¬ 
man Embassy to enemy-occupied China, as head of a Ger¬ 
man intelligence agency known as the Bureau Ehrhardt, a 
unit of the German High Command, did individually at 
Shanghai and by his agents at Shanghai, Canton and Pei¬ 
ping, wilfully and unlawfully engage in military activity, 
against the United States and its allies, to wit, the collec¬ 
tion of military intelligence concerning, inter alia, land; sea 
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and air movements by the United States and its allies and 
transmission of it to the Japanese armed forces; that on or 
about 8 May 1945, as head of the Bureau Ehrhardt, he did 
wilfully and unlawfully transmit through the Shang- 
62 hai Office of the German Embassy in China, a tele¬ 
gram ordering, authorizing and permitting his 
agents in Canton and Peiping to furnish aid and intelli¬ 
gence to the Japanese armed forces; that he did wilfully 
and unlawfully order, authorize and permit his agents in 
Shanghai to furnish aid and intelligence to the Japanese 
armed forces. 

2. That between 8 May and 15 August 1945, Franz Sie- 
bert, in his position as German Consul General, former Ger¬ 
man Consul General and a leader of the German community 
at Canton, did at Canton wilfully and unlawfully order, au¬ 
thorize, permit and fail to stop the continuation of German 
military activity against the United States and its allies, to 
wit, the collection of military intelligence concerning the 
United States and its allies and transmission of it to the 
Japanese armed forces, by persons under his control, 
namely Erich Heise, Oswald Ulbricht, Hans Niemann and 
others; and that he did wilfully and unlawfully order and 
instruct representatives of German business firms, on or 
about 15 May 1945 to submit to him lists of essential war 
materials in their possession which lists on or about 1 and 
7 June 1945 were submitted by him to the Japanese armed 
forces enabling them to secure control and make use of said 
materials; and that he did on or about 15 May 1945 wilfully 
and unlawfully order all German citizens and nationals in 
the Canton area, at a called meeting, to obey his commands 
to continue active assistance to the Japanese authorities 
under penalty of punishment by the Japanese. 

3. That between 8 May and 15 August 1945, Herbert 
Glietsch, in his position as Secretary and former Secretary 
of the German Consulate at Canton, as a leader of the Ger¬ 
man community there, and agent of the German High Com¬ 
mand, did at Canton wilfully and unlawfully order, author- 



13 


ize, permit and fail to stop the continuation of German 
military activity against the United States and its allies, 
to wit, the collection of intelligence concerning inter alia, 
land, sea and air movements by the United States and its 
allies and transmission of it to the Japanese armed forces; 
by persons under his control, namely Erich Heise, Oswald 
Ulbricht and Hans Niemann; that he decoded approved and 
delivered on or about 15 May 1945 to Erich Heise, Canton 
chief of the Bureau Ehrhardt, a German High Command 
intelligence agency, a telegram dated on or about 8 May 
1945 which unlawfully ordered and authorized the continua¬ 
tion of military activity. 

i 

4. That between 8 May and 15 August 1945, Johannes 
Otto, in his position as head of the Nazi Party in South 
China and a leader of the German community there, did at 
Canton wilfully and unlawfully authorize, permit and fail 
to stop the continuation of German military activity against 
the United States and its allies, to wit, the collection of mil¬ 
itary intelligence concerning, inter alia, land, sea and air 
movements by the United States and its allies, and trans¬ 
mission of it to the Japanese armed forces by persons of 
the community under his control, namely Erich Heise, Os¬ 
wald Ulbricht, Hans Niemann and others. 

5. That between 8 May and 15 August 1945, Erich Heise, 

member and agent of the Bureau Ehrhardt, an in- 
63 telligence unit of the German High Command and 

head of its Canton office, known as the Office Heise, 
did at Canton wilfully and unlawfully engage in military 
activity against the United States and its allies, to wit, the 
collection of military intelligence concerning, inter alia, 
land, sea and air movements by the United States and its 
allies and transmission of it and information and advice to 
the Japanese armed forces; and that he did wilfully and 
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unlawfully order and permit persons under his control, 
namely Oswald Ulbricht, Hans Niemann and others to en¬ 
gage in the same unlawful activity. , 

6. That between 8 May and 15 August 1945, Oswald Ul¬ 
bricht, member and agent of the Bureau Ehrhardt, an in¬ 
telligence agency of the German High Command, and em¬ 
ployed in its office at Canton, known as the Office Heise, did 
thereat wilfully and unlawfully engage in military activity 
against the United States and its allies, to wit, the collec¬ 
tion, compilation and transmission of military intelligence 
concerning, inter alia, land, sea and air movements by the 
United States and its allies and the rendering of other aid, 
assistance and advice to the Office Heise knowring it was for 
the use and benefit of and furnished to the Japanese armed 
forces. 

7. That between 8 May and 15 August 1945, Hans Nie¬ 
mann, member and agent of the Bureau Ehrhardt, an in¬ 
telligence agency of the German High Command and em¬ 
ployed in its office at Canton, known as the Office Heise, did 
thereat wilfully and unlawfully engage in military activity 
against the United States and its allies, to wit, the collec¬ 
tion, compilation and transmission of military intelligence 
concerning, inter alia, land, sea, and air movements, by the 
United States and its allies and the rendering of other aid, 
assistance and advice to the Office Heise knowing it was for 
the use and benefit of and furnished to the Japanese armed 
forces. 

8. That between 8 May and 15 August 1945, Ingward 
Rudloff, a member, agent and employee of the Bureau Ehr¬ 
hardt, an intelligence agency of the German High Com¬ 
mand, did at Shanghai wilfully and unlawfully engage in 
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military activity against the United States and its allies, to 
wit, the collection, compilation and transmission of military 
intelligence concerning, inter alia, land, sea and air move¬ 
ments by the United States and its allies and the rendering 
of other aid, assistance and advice to the Bureau Ehrhardt, 
knowing it was for the use and benefit of and furnished to 
the Japanese armed forces. 


9. That between 8 May and 15 August 1945, Bodo Habe- 
nicht, a member, agent and employee of the Bureau Ehr¬ 
hardt, an intelligence agency of the German High Com¬ 
mand, did at Shanghai wilfully and unlawfully engage in 
military activity against the United States and its allies, to 
w T it, the collection, compilation and transmission of military 
intelligence concerning, inter alia, land, sea and air move¬ 
ments, by the United States and its allies and the rendering 
of other aid, assistance and advice to the Bureau Ehrhardt 
knowing it was for the use and benefit of and furnished to 
the Japanese armed forces. 


64 10. That between 8 May and 15 August, Hans 

Dethleffs, a member, agent and employee of ; the 
Bureau Ehrhardt, an intelligence agency of the German 
High Command, did at Shanghai wilfully and unlawfully 
engage in military activity against the United States and its 
allies, to wit, the collection, compilation and transmission 
of military intelligence concerning, inter alia, land, sea and 
air movements by the United States and its allies and the 
rendering of other aid, assistance and advice to the Bureau 
Ehrhardt knowing it was for the use and benefit of and 
furnished to the Japanese armed forces. 

11. That betw T een 8 May and 15 August 1945, "Wolf 
Schenke, a member, agent and employee of the Bureau 
Ehrhardt, an intelligence agency of the German High Com- 
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mand, did at Shanghai wilfully and unlawfully engage in 
military activity against the United States and its allies, to 
wit, the collection, compilation and transmission of military 
intelligence concerning, inter alia, land, sea and air move¬ 
ments by the United States and its allies and the rendering 
of other aid, assistance and advice to the Bureau Ehrhardt 
knowing it was for the use and benefit of and furnished to 
the Japanese armed forces. 

12. That between 8 May and 15 August 1945, Heinz 
Peerschke, a member, agent and employee of the Bureau 
Ehrhardt, an intelligence agency of the German High Com¬ 
mand, did at Shanghai wilfully and unlawfully engage in 
military activity against the United States and its allies, 
to w T it, the collection, compilation and transmission of mili¬ 
tary intelligence concerning, inter alia, land, sea and air 
movements by the United States and its allies and the ren¬ 
dering of other aid, assistance and advice to the Bureau 
Ehrhardt knowing it w T as for the use and benefit of and 
furnished to the Japanese armed forces. 

13. That between 8 May and 15 August 1S45, Hans Mos- 
berg, a member, agent and employee of the Bureau Ehr¬ 
hardt, an intelligence agency of the German High Command, 
did at Shanghai wilfully and unlawfully engage in military 
activity against the United States and its allies, to wit, the 
collection, compilation and transmission of military intelli¬ 
gence concerning, inter alia, land, sea and air movements 
by the United States and its allies and the rendering of 
other aid, assistance and advice to the Bureau Ehrhardt 
knowing it was for the use and benefit of and furnished to 
the Japanese armed forces. 

14. That between 8 May and 15 August 1945, Johannes 
Rathje, a member, agent and employee of the Bureau Ehr- 
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hardt, an intelligence agency of the German High Com¬ 
mand, did at Shanghai wilfully and unlawfully engage in 
military activity against the United States and its allies, to 
wit, the collection, compilation and transmission of military 
intelligence concerning, inter alia, land, sea and air move¬ 
ments by the United States and its allies and rendering of 
other aid, assistance and advice to the Bureau Ehrhardt, 
knowing it was for the use and benefit of and furnished to 
the Japanese armed forces. | 

15. That between 8 May and 15 August 1945, Siegfried 
Fuellkrug, a member, agent and employee of the 

65 Bureau Ehrhardt, an intelligence unit of the German 
High Command and head of its Peiping office, known 
as the Office Fuellkrug, did at Peiping wilfully and unlaw¬ 
fully engage in military activity against the United States 
and its allies, to wit, the collection of military intelligence 
concerning, inter alia, land, sea and air movements by the 
United States and its allies and transmission of it and in¬ 
formation and advice on political and military conditions, 
plans and happenings in North China, Mongolia and the 
Union of Soviet Socialist Republics to the Bureau Ehrhardt 
and the Japanese armed forces; and that he did order, per¬ 
mit and authorize persons under his control, to-wit, August 
Stock, Walther Heissig and Maria Muller to engage in 
such unlawful activity. I 

16. That between 8 May and 15 August 1945, Walther 
Heissig, a member, agent and employee of the Bureau Ehr¬ 
hardt, an intelligence agency of the German High Command 
and employed in its office at Peiping, known as the Office 
Fuelkrug, did thereat wilfully and unlawfully engage in 
military activity against the United States and its allies, 
to -wit, the collection, translation and compilation of mili¬ 
tary intelligence concerning, inter alia, land, sea and air 
movements by the United States and its allies and transmis- 
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sion of it and information and advice on political and mili¬ 
tary conditions, plans and happenings in North China, Mon¬ 
golia and the Union of Soviet Socialist Republics to the 
Bureau Ehrhardt and the Japanese armed forces; and that 
he did order, permit and authorize persons under his con¬ 
trol, to-wit, August Stock and Maria Muller, to engage in 
similar unlawful activity. 

17. That between 8 May and 15 August 1945, Jesco von 
Puttkamer, in his position as head of the German Infor¬ 
mation Bureau, Shanghai, a military propaganda agency 
of the German Embassy to enemy-occupied China, did 
thereat individually and by his agents wilfully and unlaw¬ 
fully engage in military activity against the United States 
and its allies, to wit, psychological warfare by designing, 
preparing and furnishing to the Japanese armed forces 
for their use propaganda material in the English language 
consisting of, inter alia, leaflets, posters, and photographs 
designed to influence, adversely to the United States and 
its allies, the actions of United States troops and civilian 
populations; and that he did wilfully and unlawfully fur¬ 
nish military advice, information and intelligence to the 
Japanese armed forces. 

18. That between 8 May and 15 August 1945, Alfred 
Romain, a member and employee of the German Informa¬ 
tion Bureau, Shanghai, a military propaganda agency of 
the German Embassy to enemy-occupied China, did at 
Shanghai wilfully and unlawfully engage in military ac¬ 
tivity against the United States and its allies, to wit, phy- 
chological warfare by designing, preparing and furnishing 
to the German Information Bureau and to the Japanese 
armed forces for use by the latter, propaganda material in 
the English language, consisting of inter alia, leaflets, post¬ 
ers, designs and photographs intended to influence, ad- 
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versely to the United States and its allies, the actions of 
United States troops and civilian populations. 

19. That between 8 May and 15 August 1945, Ernst? Woer- 
mann, in his position as German Ambassador to 

66 enemy-occupied China, former German Ambassador, 
head of the German community there and the su¬ 
perior of Lothar Eisentrager, alias Ludwig Ehrhardt, 
diplomatic official and head of the Bureau Ehrhardt, a Ger¬ 
man High Command intelligence agency, and in control of 
the German Information Bureau, a military propaganda 
agency, did in China wilfully and unlawfully order, author¬ 
ize, permit and fail to stop German military activity against 
the United States and its allies, by those under his com¬ 
mand and control, to wit, the collection and analysis by the 
Bureau Ehrhardt of intelligence in Shanghai, Cantbn and 
Peiping and preparation by the German Information 
Bureau of propaganda material in Shanghai against the 
United States and its allies and transmission of both to the 
Japanese armed forces for their use. 

20. That between 8 May and 15 August 1945, Wilhelm 
Stoller, in his position as chief of the Shanghai Office of 
the German Embassy to enemy-occupied China, and the 

superior of Lothar Eisentrager, alias Ludwig Ehrhardt, 
diplomatic official and head of the Bureau Ehrhardt, a 
German High Command intelligence agency, and in control 
of the German Information Bureau, a military propaganda 
Agency, as former chief of such Embassy Office and a head 
of the German community in Shanghai, did at Shanghai 
wilfully and unlawfully order, authorize, permit and fail 
to stop the continuation of German military activity against 
the United States and its allies, by those under his com¬ 
mand and control, to wit, the collection by the Bueau Ehr¬ 
hardt of intelligence in Shanghai, Canton and Peiping and 
preparation by the German Information Bureau of propa- 
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ganda material in Shanghai against the United States and 
its allies and transmission of both to the Japanese armed 
forces; that unlawful activity of intelligence nature took 
place in Canton and Peiping pursuant to his direction and 
approval expressed in a telegram to the German Consulate 
at Canton and the Embassy Office at Peiping signed by him, 
dated on or about 8 May 1945 and duly delivered. 

21. That between 8 May and 15 August 1945, Elgar von 
Randow, in his position as Counselor of the Shanghai Office 
of the German Embassy to enemy-occupied China and the 
immediate superior of Lothar Eisentrager, alias Ludwig 
Ehrhardt, diplomatic official and head of the Bureau Ehr- 
hardt, a German High Command intelligence agency, and 
in immediate control of the German Information Bureau, 
a military propaganda agency, as former counselor of such 
office and a head of the German community in Shanghai, 
did at Shanghai, wilfully and unlawfully order, authorize, 
permit and fail to stop the continuation of German military 
activity against the United States and its allies, by those 
under his command and control, to wut, the collection by the 
Bureau Ehrhardt of intelligence in Shanghai, Canton and 
Peiping and preparation by the German Information Bu¬ 
reau of propaganda material in Shanghai against the 
United States and its allies and transmission of both to the 
Japanese armed forces; that unlawful activity of intelli¬ 
gence nature took place in Canton and Peiping pursuant to 
his direction and approval expressed in a telegram to the 
German Consulate at Canton and the Embassy Office at 
Peiping, approved and dispatched by him on or about 8 
May 1945, and duly delivered. 

22. That between 8 May and 15 August 1945, Walter 
Richter, a member, agent and employee of the Bu- 

67 reau Ehrhardt, an intelligence agency of the German 
High Command, did at Shanghai wilfully and unlaw- 
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fully engage in military activity against the United States 
and its allies, to wit, the collection, compilation and trans¬ 
mission of military intelligence concerning, inter alia, land, 
sea and air movements by the United States and its allies 
and the rendering of other aid, assistance and advice to 
the Bureau Ehrhardt, knowing it was for the use and bene¬ 
fit of and furnished to the Japanese armed forces. 

i 

i 

23. That between 8 May and 15 August 1945, Herman 

Jaeger, a member, agent and employee of the Bureau Ehr¬ 
hardt, an intelligence agency of the German High Com¬ 
mand, did at Shanghai wilfully and unlawfully engage in 
military activity against the United States and its allies, 
to wit, the collection, compilation and transmission of mili¬ 
tary intelligence concerning, inter alia, land sea and air 
movements of the United States and its allies and the ren¬ 
dering of other aid, assistance and advice to the Bureau 
Ehrhardt, knowing it was for the use and benefit of and 
furnished to the Japanese armed forces. i 

i 

24. That between 8 May and 15 August 1945, Felix Al- 
tenburg, in his position as chief of the Peiping Office of the 
German Embassy to enemy-occupied China and the su¬ 
perior of Siegfried Fuellkrug who was a member of the 
Embassy staff and head of the Peiping unit of the German 
High Command’s intelligence agency in China, namely the 
Bureau Ehrhardt, as former chief of such Embassy Office 
and a leader of the German community at Peiping, did at 
Peiping wfilfully and unlawfully, order, authorize, permit 
and fail to stop the continuation by persons under his con¬ 
trol, to wit, Siegfried Fuellkrug, Walther Heissig, Herbert 
Mueller, August Stock, Maria Muller and others, of'mili¬ 
tary activity against the United States and its allies, to wit 
the collection of intelligence concerning, inter alia, land, sea 
and air movements by the United States and its allies^ and 
transmission of it and analysis of and advice on political 
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and military conditions, plans and happenings in North 
China, Mongolia and the Union of Soviet Socialist Republics 
and other nations allied with the United States to the Japa¬ 
nese armed forces. 

25. That between 8 May and 15 August 1945, Herbert 
Mueller, in his position as agent of the Peiping office of a 
German government news and propaganda agency, Deut¬ 
sches Nackrichtenburo, also known as DNB, did at Peiping 
wilfully and unlawfully engage in military activity against 
the United States and its allies, to wit, the collection, in¬ 
terpretation, edition, analysis and transmission to the 
Japanese armed forces of economic, political and military 
intelligence, including that which he daily intercepted from 
radio broadcasts by the United States and its allies. 

26. That between 8 May and 15 August 1945, August 
Stock, member, agent and employee of the Bureau Ehr- 
hardt, an intelligence agency of the German High Com¬ 
mand, and employed in its office at Peiping known as the 
Office Fuellkrug did thereat wilfully and unlawfully en¬ 
gage in military activity against the United States and its 
allies, to writ, the collection, translation and analysis of mili¬ 
tary intelligence concerning, inter alia , land, sea and air 

movements by the United States and its allies, and 
68 transmission of it and information on political and 
military conditions, plans and happenings in North 
China, Mongolia and the Union of Soviet Socialist Repub¬ 
lics to the Japanese armed forces and to the Bureau Ehr- 
hardt, knowing it was for the use and benefit of and fur¬ 
nished to the Japanese armed forces. 

5 Yrs. [Reduced to 2 Yrs .] 

27. That between 8 May and 15 August 1945, Maria 
Muller, member, agent and employee of the Bureau Ehr- 
hardt, an intelligence agency of the German High Com- 
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mand and employed in its office at Peiping known: as the 
Office Fuellkrug, did thereat wilfully and unlawfully engage 
in military activity against the United States and its allies, 
to wit, the collection, translation and analysis of military 
intelligence concerning, inter alia, land, sea and air move¬ 
ments by the United States and its allies and transmission 
of it and information on political and military conditions 
and happenings in North China, Mongolia and the Union 
of Soviet Socialist Republics to the Japanese armed; forces 
and to the Bureau Ehrhardt, knowing it was for the use 
and benefit of and furnished to the Japanese armed forces. 
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EXHIBIT “F” 


Restricted 

HEADQUARTERS 

UNITED STATES FORCES, CHINA THEATER 

APO 971 

AG 000.5 (21 Jan 46) JA 21 January 1946 


Subject: Regulations Governing the Trial of War 

Criminals. 

The following rules and regulations will govern the 
trials of persons, units and organizations accused as War 
Criminals in this theater: 

Establishment of Military Commissions 

1. General. Trial of persons, units, and organizations 

accused as War Criminals will be by military commissions 
to be convened by the Commanding General, United States 
Army Forces, China Theater. I 

2. Number and Types. The number and types of com¬ 
missions to be established will depend upon the number and 
nature of the offenses involved and of the offenders to be 
tried. Such commissions may include members of any one 
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branch or of several branches of the armed services, to try- 
cases involving offenses against any one or more of such 
service branches, or any other offenses. 

Jurisdiction 

3. Over Territory . The military commissions estab¬ 
lished hereunder shall have jurisdiction over all of China, 
co-extensive with the China Theater of Operations, and 
territory now or formerly belonging to China, including 
Formosa, Manchuria, and Hainan Island, and other areas 
wherein the armed forces commanded by the Commanding 
General, United States Army Forces, China Theater, are 
or have been stationed. 

4. Over Persons, a. The military commissions estab¬ 
lished hereunder shall have jurisdiction over all persons, 
units or organizations within China Theater of Operations 
including Formosa, Manchuria and Hainan Island and 
other areas wherein the armed forces, commanded by the 
Commanding General, United States Army Forces, China 
Theater are or have been stationed. 

b. Any Military or Naval unit or any official or un-official 
group or organization, whether or not still in existence, 
may be charged with criminal acts or complicity therein 
and tried by a military commission. 

c. The convening authority may specify particular offen¬ 
ders to be tried before any commission appointed by him. 

5. Over Offenses, a. The military commissions estab¬ 
lished hereunder shall have jurisdiction over the following 
offenses: Violations of the laws or customs of war, includ¬ 
ing but not limited to murder, torture or ill-treatment of 
prisoners of war or persons on the seas; killing or ill-treat¬ 
ment of hostages; murder, torture or ill-treatment, or de¬ 
portation to slave labor or for any other illegal purposes, 
of civilians of, or in, occupied territory; plunder of public 

or private property; wanton destruction of cities, 
75 towns or villages; devastation, destruction or dam¬ 
age of public or private property not justified by 
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military necessity; murder, extermination, enslavement, 
deportation or other inhuman acts committed against any 
civilian population, or persecution on political, racial, na¬ 
tional or religious grounds, in execution of or connection 
with any offense within the jurisdiction of the commission, 
whether or not in violation of the domestic law of the coun¬ 
try where perpetrated; and all other offenses agaipst the 
laws or customs of war; participation in a common plan or 
conspiracy to accomplish any of the foregoing. Leaders, 
organizers, instigators, accessories and accomplices par¬ 
ticipating in the formulation or execution of any such com¬ 
mon plan or conspiracy will be held responsible for all acts 
performed by any person in execution of that plan or con¬ 
spiracy. ! 

b. Persons whose offenses have a particular geographical 
location outside the China Theater of Operations may be 
returned to the scene of their crimes for trial by competent 
military or civil tribunals of local jurisdiction. In the 
event a person is requested for trial in two (2) or more 
countries, the Commanding General, United States Army 
Forces, China Theater, will determine the place of : trial 
on the basis of the relative gravity of the respective charges 
and other relevant circumstances. j 

Membership of Commission 

6. Appointment. The members of each military commis¬ 
sion will be appointed by the Commanding General, United 
States Army Forces, China Theater, or under authority 
delegated by him. The appointment may be made in the 
order convening the commission or in a separate order. 
Alternates may be appointed by the convening authority. 
Such alternates shall attend all sessions of the commission 
and in case of illness or other incapacity of any principal 
member an alternate shall take the place of that member. 
Any vacancy among the members or alternates occurring 
after a trial has begun may be filled by the convening au¬ 
thority, but the substance of all proceedings had and evi- 



26 


dence taken in that case shall be made known to that new 
member or alternate in open court before the trial proceeds. 

7. Number of Members. Each commission shall consist 
of not less than three (3) members. 

8. Qualifications. The convening authority shall appoint 
to the commission persons whom he determines to be compe¬ 
tent to perform the duties involved and not disqualified by 
personal interest or prejudices; provided, that no person 
shall be appointed to hear a case which he personally inves¬ 
tigated, nor if he is required as a witness in that case. A 
commission may consist of Army and other service person¬ 
nel, or of both service personnel and civilians. If feasible, 
one or more members of a commission should have had legal 
training. 

9. Quorum and Voting. A quorum shall consist of two- 
thirds (2/3) of the members of the commission, or alter¬ 
nates (if any) acting as members, but in no event less than 
three (3) members. All decisions of the commission shall 
be by majority vote of the members present when the vote 
is taken, which shall be a quorum, except that conviction 
and sentence shall be by the affirmative votes of not less 
than two-thirds (%) of the members of the quorum. In 
case of a tie vote, the vote of the presiding member will 
determine. 

10. Presiding Member. In the event the convening au¬ 
thority does not name one of the members as the presiding 
member the senior officer among the members of the com¬ 
mission present shall preside, or such other member as the 
senior officer may designate. 

76 Prosecutors 

11. Appointment. The convening authority shall desig¬ 
nate one or more persons to conduct the prosecution before 
each commission. 
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12. Duties. The duties of the prosecutor are: 

a. To determine the offenses and the offenders to be tried 
before the commission in addition to those specifically or¬ 
dered by the convening authority. 

b. To prepare and present to the commission charges and 
specifications. 

c. To prepare cases for trial and to conduct the prosecu¬ 
tion of each case before the commission. 

Powers and Procedure of Commissions 

13. Conduct of the Trial. A Commission shall: j 

a. Confine each trial strictly to a fair, expeditious hear¬ 
ing on the issues raised by the charges, excluding irrelevant 
issues or evidence and preventing any unnecessary delay 
or interference. 

b. Deal summarily with any contumacy or contempt, im¬ 
posing any appropriate punishment therefor. 

c. Sessions of a commission shall be public except: when 
otherwise directed by the commission. 

d. A commission shall hold each session at such time and 
place as it shall determine or as may be directed by the con¬ 
vening authority. 

14. Rights of the Accused. The accused shall he entitled: 

a. To have in advance of trial a copy of the charges and 
specifications, so worded as clearly to apprise the accused 
of each offense charged. 

b. To be represented prior to and during trial by counsel 
of his own choice, or to conduct his own defense. If the 
accused fails to designate his counsel, the commission; shall 
appoint competent counsel to represent or advise tlje ac¬ 
cused. 

c. To have his own counsel present relevant evidence at 
the trial in support of his defense, and cross-examine each 
adverse witness who personally appears before the commis¬ 
sion. 

d. To have the charges and specifications, the proceed¬ 
ings and any documentary evidence translated when he is 
unable otherwise to understand them. 
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15. Witnesses. The commission shall have power: 

a. To summon witnesses and require their attendance 
and testimony under penalty; to administer oaths or affir¬ 
mation to witness and other persons, and to question wit¬ 
nesses. 

b. To require the production of documents and other evi¬ 

dentiary material. 

77 c. To have evidence taken by a special commis¬ 
sioner appointed by the commission. 

16. Evidence, a. The commission shall admit such evi¬ 
dence as in its opinion would be of assistance in proving 
or disproving the charges, or such as in the commission’s 
opinion would have probative value in the mind of a reason¬ 
able man. In particular, and without limiting in any way 
the scope of the foregoing general rules, the following evi¬ 
dence may be admitted: 

(1) Any document which appears to the commission to 
have been signed or issued officially by any officer, 
department, agency, or member of the armed forces 
of any government, without proof of the signature 
or of the issuance of the document. 

(2) Any report -which appears to the commission to have 
been signed or issued by the International Red Cross 
or a member thereof, or by a medical doctor or any 
medical service personnel, or by an investigator or 
intelligence officer, or by any other person whom the 
commission finds to have been acting in the course 
of his duty when making the report. 

(3) Affidavits, depositions, or other statements taken by 
an officer detailed for that purpose by military au¬ 
thority. 

(4) Any diary, letter or other document appearing to 
the commission to contain information relating to the 
charge. 

(5) A copy of any document or other secondary evidence 
of its contents. 

(6) Hearsay evidence. 
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b. The commission shall take judicial notice of facts of 
common knowledge, official government documents of any 
nation, and the proceedings, records and findings of mili¬ 
tary or other agencies of any of the United Nations. : 

c. A commission may require the prosecution and the 
defense to make a preliminary offer of proof, whereupon 
the commission may rule in advance on the admissibility of 
such evidence. 

d. If the accused is charged with an offense involving 

concerted criminal action upon the part of a military or 
naval unit, or any group or organization, evidence which 
has been given previously at a trial of any other member of 
that unit, group or organization, relative to that concerted 
offense, may be received as prima facie evidence that the 
accused likewise is guilty of that offense. j 

e. The findings and judgment of a commission in any 
trial of a unit, group or organization with respect to the 
criminal character, purpose or activities thereof shall be 
given full faith and credit in any subsequent trial by that or 
any other commission of an individual person charged with 
criminal responsibility through membership in that unit, 
group or organization. Upon proof of membership in such 
unit, group or organization convicted by a commission, the 
burden of proof shall shift to the accused to establish any 
mitigating circumstances relating to his membership or 

participation therein. 

78 f. The official position of the accused shall not 
absolve him from responsibility, or be considered in 
mitigation or punishment. Further, action pursuant to 
order of the accused’s superior, or of his government, shall 
not constitute a defense, but may be considered in mitiga¬ 
tion of punishment if the commission determines that jus¬ 
tice so requires. I 

i 

17. Trial Procedure. The proceedings at each trial will 
be conducted substantially as follows, unless modified by 
the commission to suit the particular circumstances: j 
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a. Each charge and specification will be read, or its sub¬ 
stance stated, in open court. 

b. The presiding member shall ask each accused whether 
he pleads ‘ 1 Guilty” or “Not Guilty”. 

c. The prosecution shall make its opening statement. 

d. The presiding member may, at this or any other time, 
require the prosecutor to state what evidence he proposes 
to submit to the commission, and the commission thereupon 
may rule upon the admissibility of such evidence. 

e. The commission may put any question to any witness 
and to any accused at any time. The prosecution and the 
defense may then further examine and/or cross-examine 
any such witness or accused. 

f. The witnesses and other evidence for the prosecution 
shall be heard or presented. At the close of the case for 
the prosecution, the commission may, on motion of the de¬ 
fense for a finding of not guilty, consider and rule whether 
the evidence before the commission supports the charges 
against the accused; The commission may defer action on 
any such motion and permit or require the prosecution to 
reopen its case and produce any further available evidence. 

g. The defense may make an opening statement prior to 
presenting its case. The presiding member may, at this or 
any other time, require the defense to state what evidence 
they propose to submit to the commission, whereupon the 
commission may rule upon the admissibility of such evi¬ 
dence. 

h. The witnesses and other evidence for the defense shall 
be heard or presented. Thereafter, the prosecution and 
defense may introduce such evidence in rebuttal as the com¬ 
mission may rule admissible. 

i. The defense, and thereafter the prosecution, shall ad¬ 
dress the commission. 

j. The commission shall consider the case in closed ses¬ 
sion and thereafter in open court deliver its judgment, and 
in the event of a conviction shall pronounce sentence. 
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j 

18. Record of Proceedings. Each commission shall make 
a separate record of its proceedings in the trial of each case 
brought before it. The record shall be prepared by the 
prosecutor under the direction of the commission and sub¬ 
mitted to the defense counsel. The commission shall be 
responsible for its accuracy. Such record, certified by the 
presiding member of the commission or his successor,’ shall 
be delivered to the convening authority as soon as possible 
after the trial. 

j 

79 Judgment and Sentence j 

i 

19. Judgment. The judgment of a commission as to guilt 
or acquittal shall be delivered in open court. It may state 
the reasons on which based. 

20. Sentence. The commission may sentence an accused, 
upon conviction, to death by hanging or shooting, imprison¬ 
ment for life or for any less term, fine, or such other pun¬ 
ishment as the commission shall determine to be proper. 
The commission may also order confiscation of any prop¬ 
erty of a convicted accused, deprive that accused of any 
stolen property, or order its delivery to the Commanding 
General, United States Army Forces, China Theater, for 
disposition as he shall find be proper, or may order restitu¬ 
tion with appropriate penalty in cases of default. 

21. Approval of Sentence. No sentence, including the 
death sentence, of a military commission shall be carried 
into effect until approved by the Commanding General, 
United States Army Forces, China Theater, or his succes¬ 
sor. He shall have authority to approve, mitigate, remit, 
commute, suspend, reduce or otherwise alter the sentence 
imposed, or (without prejudice to accused) remand the 
case for rehearing before a new military commission; but 
he shall not have authority to increase the severity of the 
sentence. Except as herein provided, the judgment and 
sentence and interlocutory rulings of a commission shall be 
final and not subject to review. No appeal may be taken 
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from the judgment and/or sentence of a commission to any 
civil court or higher military authority. 

Rule Making Power 

22. Supplementary Rules and Forms. Each commission 
shall adopt rules and forms to govern its procedure, not 
inconsistent with the provisions hereof or such rules and 
forms as may be prescribed by the convening authority 
to-wit, the Commanding General, United States Army 
Forces, China Theater. 

BY COMMAND OF LIEUTENANT GENERAL 
WEDEMEYER: 

/s/ Paul W. Caraway 

Brigadier General , GSC 
Acting Chief of Staff 

SO EXHIBIT “G” 

Findings and Sentences 

Colonel Mallan: These findings and sentences are as 
follows: 

You, Lothar Eisentrager, alias Ludwig Ehrhardt, of 
the charge as amended Guilty, and are sentenced to be 
confined at hard labor, at such place as the reviewing au¬ 
thority may direct for the remainder of your natural life. 

You, Ingward Rudloff, of the charge as amended 
Guilty, and are sentenced to be confined at hard labor, at 
such place as the reviewing authority may direct for ten 
(10) years. 

You, Bodo Habenicht, of the charge as amended Guilty, 
and are sentenced to be confined at hard labor, at such place 
as the reviewing authority may direct for ten (10) years. 

You, Hans Dethleffs, of the charge as amended Guilty, 
and are sentenced to be confined at hard labor, at such 
place as the reviewing authority may direct for ten (10) 
years. 
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You, Heinz Peerschke, of the charge as amended 
Guilty, and are sentenced to be confined at hard labor, at 
such place as the reviewing authority may direct for five 
(5) years. 

81 You, Hans Mosbeeg, of the charge as amended 
Guilty, and are sentenced to be confined at hard 
labor at such place as the reviewing authority may direct 
for twenty (20) years. 

You, Johannes Rathje, of the charge as amended 
Guilty and are sentenced to be confined at hard labor at 
such place as the reviewing authority may direct for fifteen 
(15) years. 

You, Walter Richter, of the charge as amended Guilty 
and are sentenced to be confined at hard labor at such place 
as the reviewing authority may direct for ten (10) years. 

You, Hermann Jaeger, of the charge as amended Guilty, 
and are sentenced to be confined at hard labor at such place 
as the reviewing authority may direct for ten (10) years. 

You, Jesco von Puttkamer, of the charge as amended 
Guilty, and are sentenced to be confined at hard labor at 
such place as the reviewing authority may direct for thirty 
(30) years. 

You, Alfred Romain, of the charge as amended Guilty, 
and are sentenced to be confined at hard labor at such pl&ce 
as the reviewing authority may direct for thirty (30) years. 

You, Franz Siebert, of the charge as amended Guilty, 
and are sentenced to be confined at hard labor at such place 
as the reviewing authority may direct for five (5) years. 

You, Erich Heise, of the charge as amended Guiilty, 
and are sentenced to be confined at hard labor at such pl&ce 
as the reviewing authority may direct for twenty (20) 
years. 

You, Oswald Ulbricht, of the charge as amended Guilty 
and are sentenced to be confined at hard labor at such place 
as the reviewing authority may direct for five (5) years.] 

You, Hans Niemann, of the charge as amended Guilty, 
and are sentenced to be confined at hard labor at such place 
as the reviewing authority may direct for five (5) years. 
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You, Felix Altenburg, of the charge as amended 
Guilty, and are sentenced to be confined at hard labor at 
such place as the reviewing authority may direct for eight 
(8) years. 

You, Herbert Mueller, of the charge as amended 
Guilty, and are sentenced to be confined at hard labor at 
such place as the reviewing authority may direct for ten 
(10) years. 

You, Siegfried Fuellkrug, of the charge as amended 
Guilty, and are sentenced to be confined at hard labor at 
such place as the reviewing authority may direct for twenty 
(20) years. 

You, Walther Heissig, of the charge as amended 
Guilty, and are sentenced to be confined at hard labor at 
such place as the reviewing authority may direct for 
twenty (20) years. 

You, August Stock, of the charge as amended Guilty, 
and are sentenced to be confined at hard labor at such place 
as the reviewing authority may direct for five (5) years. 

You, Maria Muller, of the charge as amended 

82 Guilty, and are sentenced to be confined at hard 
labor at such place as the reviewing authority may 

direct for five (5) years. 

83 EXHIBIT “H” 

Extracts from FM 27-10 “Rules of Land Warfare”. 

133. Judicial prosecutions; notice to protecting power.— 
At the opening of a judicial proceeding directed against a 
prisoner of war the detaining power shall advise the repre¬ 
sentative of the protecting power thereof as soon as pos¬ 
sible, and always before the date set for the opening of 
the trial. 

This advice shall contain the following information: 

(a) Civil status and rank of prisoner; 

(b) Place of sojourn or imprisonment; 
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(c) Statement of the charges and specifications, 
with notice of the legal provisions applicable. 

If it is not possible to indicate in such notice the court 
which will pass upon the matter, the date of opening of 
the trial and the place where it will take place, this infor¬ 
mation must be furnished to the representative of the pro¬ 
tecting power later, as soon as possible, and at all events, 
at least 3 weeks before the opening of the trial (G.P.W., 
Art. 60). 

84 EXHIBIT “I” 

i 

ARMY ADVISORY GROUP, CHINA 
OFFICE OF THE CHIEF 

APO 909 
10 May 1947 

In the foregoing case of Lothar Eisentrager, alias Lud¬ 
wig Ehrhardt, et al., the following action is taken: 

As to Lothar Eisentrager, alias Ludwig Ehrhardt, the 
sentence of confinement at hard labor for life is approved 
and will be duly executed. j 

As to Ingward Rudloff, the sentence of confinement at 
hard labor for ten years is approved and will be duly exe¬ 
cuted. 

As to Bodo Habenicht, the sentence of confinement at 
hard labor for ten years is approved and will be duly exe¬ 
cuted. 

As to Hans Dethleffs, the sentence of confinement at hard 
labor for ten years is approved and will be duly executed. 

As to Heinz Peerschke, the sentence of confinement at 
hard labor for five years is approved and will be duly exe¬ 
cuted. 

As to Hans Mosberg, the sentence of confinement at hard 
labor for twenty years is approved and will be duly exe¬ 
cuted. 

As to Johannes Rathje, the sentence of confinement at 
hard labor for fifteen years is approved and will be duly 
executed. 
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As to Walter Richter, the sentence of confinement at hard 
labor for ten years is approved and will be duly executed. 

As to Hermann Jaeger, the sentence of confinement at 
hard labor for ten years is approved and will be duly exe¬ 
cuted. 

As to Jesco von Puttkamer, the sentence of confinement 
at hard labor for thirty years is approved and will be duly 
executed. 

As to Alfred Romain, the sentence of confinement at 
hard labor for thirty years is approved, but ten years 
thereof is remitted. As thus modified the sentence will be 
duly executed. 

As to Franz Siebert, the sentence of confinement at hard 
labor for five years is approved and will be duly executed. 

As to Erich Heise, the sentence of confinement at hard 
labor for twenty years is approved and will be duly exe¬ 
cuted. 

As to Oswald Ulbricht, the sentence of confinement at 
hard labor for five years is approved and will be duly exe¬ 
cuted. 

85 As to Hans Niemann, the sentence of confinement 
at hard labor for five years is approved and will be 
duly executed. 

As to Felix Altenburg, the sentence of confinement at 
hard labor for eight years is approved and will be duly exe¬ 
cuted. 

As to Herbert Mueller, the sentence of confinement at 
hard labor for ten years is approved and will be duly exe¬ 
cuted. 

As to Siegfried Fuellkrug, the sentence of confinement at 
hard labor for twenty years is approved and will be duly 
executed. 

As to Walther Heissig, the sentence of confinement at 
hard labor for twenty years is approved and will be duly 
executed. 

As to August Stock, the sentence of confinement at hard 
labor for five years is approved, but three years thereof is 
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remitted. As thus modified the sentence will be duly exe¬ 
cuted. 

As to Maria Mueller, the sentence of confinement at hard 
labor for five years is approved, but three years thereof 
is remitted. As thus modified the sentence will be duly 
executed. 

Landsberg Prison, Landsberg, Germany, their present 
location, is designated as the temporary place of confine¬ 
ment until such time as a permanent place of confinement 
is designated by competent authority. j 

/s/ John P. Lucas 

Major General, U. S . A. j 
Chief 

A Certified True Copy 

Paul L. Olney 
Captain, JAGD 

i 

87 RESPONDENTS’ EXHIBIT ONE 

HEADQUARTERS 

US FORCES, EUROPEAN THEATER j 

APO1757 

AG 013.37 GAP-AGO 11 July 1946 

i 

Subject: Designation of Prison for War Criminals 

TO: Commanding General, Third US Army Area 

1. The German penal institution at Landsberg, Germany, 
commonly known as the “Landsberg Prison”, is hereby re¬ 
designated as the “War Criminal Prison” hereinafter 
referred to as the “prison”. 

2. All war criminals heretofore or hereinafter sentenced 
to imprisonment by specially appointed Military Govern¬ 
ment Courts for the trial of war crime cases conducted by 
the Deputy Theater Judge Advocate for War Crimes will 
be confined therein and all war criminals sentenced to death 
by such courts will be confined therein pending final action 
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by the reviewing or confirming authority, if any. Death 
sentences by such courts involving war criminals will be 
carried into execution in the prison. 

3. The Commanding General, Third US Army will be 
responsible for the operation of the prison. 

4. The employment of German personnel for the per¬ 
formance of routine functions in connection with the opera¬ 
tion of the prison is permissible, however, American mili¬ 
tary or civilian personnel will be assigned to any positions 
necessary to assure adequate security. 

5. All execution of death sentences will be carried out by 
and under the direction of American military personnel. 

6. Security commensurate with the dangerous type of in¬ 
dividuals confined in the prison will be maintained at all 
times. 

7. Such part of the prison as is not required for the con¬ 
finement of the individuals referred to in paragraph 2, 
above, may be utilized for the confinement of others sen¬ 
tenced to long terms of imprisonment insofar as such 
utilization does not endanger the general security of the 
prison. 

BY COMMAND OF GENERAL McNARNEY: 

/s/ George F. Herbert 
Colonel AGD 
Adjutant General 

Telephone: Frankfurt 2-3518 

DISTRIBUTION: 

25—CG, 3rd US Army 
500—War Crimes Br JA Div 

5—TPM 
2—G-l 

2—G-3 

2—G-5 

5—OMG(US) 
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RESPONDENTS’ EXHIBIT TWO 


WAR DEPARTMENT ; 

CLASSIFIED MESSAGE CENTER 
OUTGOING CLASSIFIED MESSAGE 

Paraphrase Not Required. Handle as Restricted Corre¬ 
spondence per Paras 44g and 53a, AR 380-5 

Joints Chief of Staff 
Col C. R. Peck, Inf 77500 
27 December 1945 
Classification Cancelled 
Per SANACC Downgrading j 
Proceedings on SWNCC 211/3 
/s/ Frank F. Miter 

Cd, GSC, 28 May 1948 i 

CG USFCT Shanghai China 

CG USFIBT New Delhi India 

CINCAFPAC Advance Tokyo Japan 

CINCAFPAC Command Manila PI 

CINCPOA Pearl Harbor Hawaii 

Number WARX 90285 j 

Book message to Wedemeyer and Terry for action; to 
Mac Arthur and Spruance for information from the Joint 
Chiefs of Staff. 

The following directive approved by the State, War and 
Navy Departments is furnished for your guidance: 

1. Primary responsibility for the apprehension, trial, 
and punishment of war criminals in India rests with the 
government of India, in Southeast Asia Command with 
SACSEA or such United Nations Governments as assume 
responsibility in succession to Southeast Asia Command, 
and in China with the Chinese Central Government. The 
United States may at its option elect to prosecute in any 
case where a war crime has been committed against an 
American National. 
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2. The Joint Chiefs of Staff desire that COMGENIB and 
COMGENCHINA do not establish courts for the trial of 
war criminals without further authorization from the Joint 
Chiefs of Staff. It is desired, however, that both command¬ 
ers furnish such information, evidence and other assistance 
as may be appropriate to assist the trial of war criminals 
by the authorities indicated in paragraph 1 above. Such 
assistance may include: 

CM-OUT-90285 (Dec 45) 

89 a. The appointment of suitable officers of the United 
States Armed Forces to serve upon military courts 
appointed by other Allied Commanders where such 
appointments are requested and where offenses 
against United States Nationals are involved, and 

b. Participation by United States Officers in the prose¬ 
cution of cases involving offenses against United 
States Nationals. 

c. Participation of United States Officers as observers 
at trials conducted by other Allied Governments in 
cases where offenses against United States Nation¬ 
als are involved and which are not covered by the 
provisions of subparagraphs a and b above. 

3. Report will be made to the Joint Chiefs of Staff on 
war criminals who have committed crimes against United 
States personnel, who in your opinion should be tried by a 
United States or International Tribunal. 

4. Certain war criminals may be tried by International 
Tribunals in Japan as set forth in J.C.S. 1512 series al¬ 
ready furnished addressees. 

End 

ORIGINATOR: JC/S 

INFORMATION: Adm Leahy; CG AAF; OPD; Adm 
Nimitz; C of S 

CM-OUT-90285 (Dec. 45) DTG 272232z cc 
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92 RESPONDENTS’ EXHIBIT THREE 

WAR DEPARTMENT 
CLASSIFIED MESSAGE CENTER 

i 

INCOMING CLASSIFIED MESSAGE 

PRIORITY—IVI 

Pharaphrase Not Required. Handle as Secret Correspon¬ 
dence per Paras 51 (i) and 60 (a) AR 380-5. \ 

From: CG, USF China Theater, Shanghai, China 
To: War Department 

Nr: CFB-28889 19 April 11946 

To War attention SERVJAC CFB 28889 from CONGEN 
CHINA. 

Reurad 15th April 8441 note Walter Hutchinson Depart¬ 
ment Justice will depart in two weeks for Shanghai. 
Earlier departure desirable due to filing of petition for 
Habeas Corpus Writ in Chinese court. Papers not served 
on this headquarters nor will service be accepted. 

New Subject. 

15-20 German soldiers, civilians and consular officials 
have been arrested for violation of German surrender 
terms by continuing organized intelligence espionage and 
radio monitoring activities in China against United States 
for use of Japanese until V-J Day. Local political situa¬ 
tion makes trial by United States military commission in 
China strongly advisable. Request authority of Joint 
Chiefs of Staff to appoint such court and punish guilty 
after trial in about 30 days. Refer radio this headquarters 
to WAR dated 17th April CFBX 28719. As part ofl re¬ 
patriation sentences, if any, to be served in Germany. 
Understand German surrender terms to be as follows *‘In 
the event of the German high command or any of the forces 
under their control failing to act in accordance with this 
Act of Surrender, the supreme commander allied expedi¬ 
tionary forces and the Soviet high command will take such 




42 


punitive or other action as they deem appropriate’’ to fore¬ 
stall raising of technical defense that only SHAEF 

93 and Soviet command can punish request appropriate 
delegation to appointing authority this headquarters 

to try and punish for surrender violation. Further request 
true copies of surrender instrument in English and German 
certified by Adjutant General or Secretary of State for 
use in evidence. Understand that Germany**** 

End 

* Being Serviced. 

NOTE: CFBX 28719 is CM-IN-3634 (18 Apr. 46) CAD 

ACTION: ASF 

„ INFO: OPD (Col. Carter) 

CAD 

CM IN-4053 (19 Apr 46) DTG 190736Z rmw 

94 

WAR DEPARTMENT 
CLASSIFIED MESSAGE CENTER 
INCOMING CLASSIFIED MESSAGE 

m 

Priority 

Supplementary Copy 

Paraphrase Not Required. Handle as Secret Correspon¬ 
dence per Paras 51i and 60a, AR 380-5 

From: Hq US Forces China Theater, Shanghai 
To: War Department 

Nr: CFB 28889 19 April 1946 

To WAR attention SERVJAG CFB 28889 from COM 
GENCHINA. 

Correct page 2 last line to read: Germany did not de¬ 
clare war on China. Please confirm. 


End. 
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Note: Supplementary copy of CM-IN-4053 (19 Apr) ASF 

ACTION: ASF 

INFO: OPD (Col Carter) 

CAD 

CM-IN-4203 (20 Apr 46) DTG 190736Z wrb 

Regraded Unclassified 

Order Sec Army by TAG/8Y-306 

95 RESPONDENTS’ EXHIBIT FOUR 

WAR DEPARTMENT 
CLASSIFIED MESSAGE CENTER 
OUTGOING CLASSIFIED MESSAGE 

Paraphrase Not Required. Handle as Secret Correspon¬ 
dence per Paras 51 (i) and 60 (a). AR 380-5 

Joint Chiefs of Staff, 

Col. C. R. Peck, Inf., 

W.D. Extension 77500. 

6 July 1946 

Classification Cancelled per 
SANACC Downgrading Proceed¬ 
ings on SWNCC 211/7 
/s/ Frank F. Miter, 

Col. GSC 28 May 1948 

COMGENUSAFC, Shanghai, China 
Number: WAR 93586 

To Wedemeyer from the Joint Chiefs of Staff. 

Your radio CFB-28889 refers. 

Authority granted, provided the Chinese Government 
acquiesces, to appoint United States Military Commission 
in China for the trial of violation of the laws and customs 
of war and German soldiers, civilians, and consular offici¬ 
als, and such other persons as you may determine, who are 
charged with violation of German surrender terms; to pro¬ 
ceed with the trials; and to approve and execute sen¬ 
tences, including the death penalty subject to review pre- 


i 
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scribed by the Commanding General of the U.S. Army 
Forces in China. You are further authorized to designate 
Germany as the place of confinement and execution of sen¬ 
tences of such convicted Germans as you may determine. 

Office of Military Government for Germany (U.S.) con¬ 
curs. 

Note: CFB 28889 is CM-IN 4053 (19 April 46). 
ORIGINATOR: JC/S 

DISTRIBUTION: Admiral Leahy, CG AAF, D/PA, D/I 

D/SSP, D/PO, CAD, Admiral Nimitz, 
TAG, SERVAT, Mr. Petersen, Mr. Roy- 
all, C. of S. 

CM-OUT-93586 (July 46) DTG 061703Z jjF 

96 RESPONDENTS’ EXHIBIT FIVE 

WAR DEPARTMENT 
CLASSIFIED MESSAGE CENTER 
OUTGOING CLASSIFIED MESSAGE 

Classification cancelled per 
SANACC downgrading proceed¬ 
ings on SWNCC 211/7 
/s/ Frank F. Miter, 

Col. CSG 28 May 48 

Paraphrase Not Required. Handle as Secret Correspon¬ 
dence per Paras 51 (i) and 60 (a). AR 380-5 . 

Joint Chiefs of Staff, 

W.D. Ext. 77500 
Col. C. R. Peck, Inf. 

9 July 1946 

CO Nanking Headquarters Command, Nanking, China 
Number: WAR 93751 

To Commanding Officer Nanking Headquarters Com¬ 
mand from the Joint Chiefs of Staff 
Radio CFB-28889 refers. 



45 


Authority granted, provided the Chinese Government 
acquiesces, to appoint United States Military Commission 
in China for the trial for violation of the laws and customs 
of war of German soldiers, civilians, and consular officials, 
and such other persons as you may determine, who are 
charged with violation of German surrender terms; to pro¬ 
ceed with the trials; and to approve and execute sentences, 
including the death penalty subject to review prescribed 
by the Commanding Officer Nanking Headquarters Com¬ 
mand. You are further authorized to designate Germany 
as the place of confinement and execution of sentences of 
such convicted Germans as you may determine. 

Office of Military Government for Germany (U.S) con¬ 
curs. 

The foregoing was transmitted to COMGENUSAFC 
Shanghai as WAR 93586 on 6 July 1946. ; 

End. 


Note: CFB 28889 is CM-In-4053 (19 April 46) 
ORIGINATOR: JC/S 

DISTRIBUTION: Admiral Leahy, CG AAF, D/I, CAD, 

SERVAT, D/PO (Colonel Carter), Ad¬ 
miral Nimitz, Mr. Petersen, C/S. 

CM-OUT-93751 (July 46) DTG 091908Z jjf 


97 RESPONDENTS’ EXHIBIT SIX 

j 

WAR DEPARTMENT 
CLASSIFIED MESSAGE CENTER 
OUTGOING CLEAR MESSAGE 

P & 0 250.4 (30 Nov 46) 

WDGS P&O Opns Gp Pacific 
WDGPO Lt Col Muir/mhh 5505 j 

3 December, 1946 

i 

CG Army Advisory Group, Nanking China 
Number: WCL 34266 
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Prom WDGPO reference your 595 of 30 November 46. 

Authority is hereby granted to review, approve and exe¬ 
cute sentences of War Crime cases adjudged by military 
commission appointed by Commanding General, Nanking 
Headquarters Command. Authority is hereby granted to 
review prior cases tried by General Courts Martial ap¬ 
pointed by Commanding General, Nanking Headquarters 
Command. 

End. 

595 is Mc-In-50113 (2 Dec 46) 

ORIGINATOR: P&O 

DISTRIBUTION: AAF, CAD, P&A, TAG, USW, JAG, 

QMC 

MC-OUT-34266 (Dec 46) DTG 041407Z mcs 
51 Filed Jan 24 1949 

RESPONDENTS’ EXHIBIT 4A 

Copy of Translation 

From Dr. Wank Shih-chieh, Minister for Foreign Affairs 
To: His Excellency, Dr. J. Leighten Stuart, American 
Ambassador to China 

No. Tung-35/12489 

Date: November 26, 1946 
Excellency: 

In connection with the arrest and extradition of war 
criminals by the United States Army authorities in China, 
I have the honor to refer to Your Excellency’s formal note 
no. 354 of August 19,1946 stating the proposition that, with 
the exception of cases relating to the extradition of non¬ 
enemy war criminals, which should be dealt with through 
normal diplomatic channels, it would appear that prior to 
the complete establishment of peace Allied justice could be 
more effectively served if the arrest and extradition of 
enemy war criminals were to continue within the jurisdic¬ 
tion of the relevant Chinese and American military au¬ 
thorities. 
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The United States Forces are in China basically as a part 
of the China war area command. They fought in league 
with the Chinese forces against the enemy. Also, their 
machinery for the trial of war criminals is one of the, affili¬ 
ated organs of the Headquarters of the United States 
Forces. These make for special circumstances, and in view 
of the same, as well as with a view towards facilitating the 
expeditious disposal of war criminals prior to the complete 
establishment of peace, the Chinese Government has now 
revised as follows the MEASURES GOVERNING THE 
ARREST, EXTRADITION AND TRIAL OF WAR 
CRIMINALS BY THE UNITED STATES FORCES: 

(1) As regards those war criminals who have committed 
crimes against Americans only the American forces in 
China (are to) advise the local military or police Organ 
(who will) make arrest on their behalf; the American 
forces may render assistance in the arrest; subsequent to 
the arrest, the Headquarters of the American forces' will 
apply to the Ministry of National Defense for extradition. 

(2) The American military tribunal for the trial of war 
criminals, during the time that the American forces are in 
China, (will/may) temporarily undertake the trial of war 
criminals within the territory of China. 

(3) The arrest or extradition of non-enemy war crim¬ 
inals shall continue to be dealt with through normal diplo¬ 
matic channels. 

I have the honor to indite the above reply for Your Ex¬ 
cellency’s attention. 

Accept, Excellency, the renewed assurances of my high¬ 
est consideration. 

(Stamped) Wang Shih Chieh 
(Sealed) Ministry of Foreign Affairs 
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IN THE 

i 

United States Const oi Appeals 

Fob the District of Columbia Circuit 


No. 10053 


LOTHAR EISENTRAGER, alias Ludwig Ehrhardt, on his 
own behalf and as next friend of Franz SiebeRt, Erich 
Heise, Oswald Ulbricht, Hans Nieman, Ingward Rud- 
loff, Bodo Habenicht, Hans Dethleffs, Hei nz Peer- 
schke, Hans Mosberg, Johannes Rathje, Siegfried 
Fuellkrug, Waltheb Heissig, Jesco von Puttkamer, 
Alfred Romain, Walter Richter, Herman Jaeger, 
Felix Altenburg, Herbert Mueller, August Stock, 
Maria Muller, Appellants, 


JAMES A. FORRESTAL, Secretary of Defense of the 
United States; KENNETH C. ROY ALL, Secretary of 
the Army of the United States; OMAR BRADLEY, 
Chief of Staff of the United States Army, Member of 
Joint Chiefs of Staff; WILLIAM D. LEAHY, Member 
of Joint Chiefs of Staff (Chief of Staff to the Com¬ 
mander in Chief of the United States); LOUIS E. 
DENFELD, Member of Joint Chiefs of Staff (Chief 
of Naval Operations); HOYT S. VANDENBERG, 
Member of Joint Chiefs of Staff (Commanding Gen¬ 
eral of the United States Army Air Forces), Appellees. 


Appeal from an Order of the District Court of the United 
States for the District of Columbia. 

■ i 


BRIEF FOR APPELLANT. 
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JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the District Court 
of the United States for the District of Columbia (Tamm, 
J.), dismissing the application of the appellant made in his 
own behalf and as next friend of 20 other persons similarly 
situated, for a writ of habeas corpus. The application and 
this appeal from its denial are premised upon sections 451 
and 452 of the U. S. Judicial Code. The facts necessary 
to show the existence of the jurisdictions are set forth in 
the petition (App. pp. 2-9). 

STATEMENT OF CASE. 

The prisoners are German nationals who, during World 
War II, were engaged in admittedly legal activities on be¬ 
half of their native land in conjunction with one of its 
Allies. They are 21 civilians, two of whom were in the 
German Embassy and Consular Service in Japanese occu¬ 
pied China,—two of whom were in the German Information 
Bureau, an agency of the German Embassy,—one of whom 
was in the German News Agency known as “DNB”,—and 
the remaining sixteen of whom were in an intelligence office 
known as “Bureau Ehrhardt. ,, (App., pp. 10, 11, Petn., 

H3.) 

Their activities were legally, and properly conducted 
within the rules of warfare in the cities of Shanghai, Can¬ 
ton and Peiping—all of which were in that part of China 
that was occupied by the armed forces of Japan. (App., 
p. 4, Petn. ft5.) 

After the war between the United States and Japan came 
to an end on August 15, 1945, the prisoners were arrested, 
charged with violation of the laws of war, tried and con¬ 
victed by an American Military Commission. App., pp. 
4-7, Petn., 6, 7, 8, 9, 10, 11). The gist of the allegations 
was that the prisoners had continued their activities on be¬ 
half of Japan after the surrender of Germany on May 8, 
1945, and that the activities which had been legal prior to 
May 8,1945, became illegal after that date by reason of the 
document signed by “Friedeburg”, “Keitel”, and 
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“Stump#” which purported to surrender “all forces on 
land, at sea, and in the air”, who were on that date “under 
German control”. In short, the prisoners were charged 
with having continued to fight on the side of one of their 
surrendered country’s allies as did the Free French, Boles, 
Belgians, Dutch, Filipino guerrillas and others who have 
not been tried as war cr imin als but who have been hailed 
as heroes for their patriotic constancy. (App. pp. 3, 4, 5, 
Petn., Exhs., A, B, C.) 

The charge, evidence, and proof show that prisoners were 
not under the “control” of the surrendering parties,; but 
were at all times in Japanese-occupied territory. The 
charge does not allege that the prisoners were ordered to 
surrender, but on the contrary the charge (as implemented 
by a Bill of Particulars) alleges that they were ordered to 
“furnish aid and intelligence to the Japanese armed 
forces.” (Petn., Exh. C.) 

Although all hostilities had long since ceased, and there 
was neither military government or occupation nor a decla¬ 
ration of martial law in China, the prisoners were tried 
together in a common trial by an Am erican Military Com¬ 
mission set up in a friendly sovereign state in violatioij of 
treaty and international law. The trial was conducted 
without regard to the rules of evidence or the rights of an 
accused to a fair and impartial trial as guaranteed by 
treaty, by international law, and by the Statutes and Con¬ 
stitution of the United States. (App. p. 5, Petn., Exh* 
F.) The prisoners were sentenced to imprisonment for 
terms ranging from two years to life, and the sentences 
were confirmed and ordered executed, not by a field com¬ 
mander engaged in the prosecution of war, but by the Chief 
of a United States Army “Advisory Group”, whose sole 
status in China was that of technical advisor to a friendly 
government. (App. p. 8, Petn., fll3, Exh. G & I.) 

The prisoners were shipped, after sentence, to Landsberg 
Prison in the American occupation zone in Germany, where 
they are now confined. They brought this petition for a 
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writ of habeas corpus in the District Court of the United 
States for the District of Columbia, to test the validity of 
the trial and convictions. Their immediate custodian is 
subordinate to and answerable to the respondents. Unlike 
other petitions that have recently been brought before 
American courts, there is not involved here any Interna¬ 
tional Tribunal or Allied Military Government tribunal. 
We have here (as in ex parte Quirin and in re Yamashita) 
a purely American Military Commission set up under the 
purported authority of an agency of the United States 
alone. 

On September 28, 1948, the District Court (Tamm, J.) 
dismissed the petition. From that ruling, the prisoners now 
appeal to this Honorable Court. 

STATUTES INVOLVED. 

Sections 451 and 452 of the Judicial Code provide as 
follows: 

“Power of courts. The Supreme Court and the Dis¬ 
trict Courts shall have power to issue writs of habeas 
corpus (R. S. Par. 751.)” 

“Power of judges. The several justices of the Su¬ 
preme Court and the several judges of the Circuit 
Court of Appeals and of the District Courts, within 
their respective jurisdictions, shall have power to grant 
writs of habeas corpus for the purpose of an inquiry 
into the cause of restraint of liberty. The order of 
the Circuit Judge shall be entered in the records of 
the District Court of the district wherein the restraint 
complained of is had. (R. S. Par. 752: Feb. 13, 1925, 
C. 227, par. 6, 43 Stat. 940).” 

Article I, Section 9, of the Constitution of the United 
States provides as follows: 

“The privilege of the Writ of Habeas Corpus shall 
not be suspended, unless when in Cases of Rebellion 
or Invasion the public safety may require it.” 
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STATEMENT OF POINTS. 

The appellant maintains that the denial of the petition 
by the United States District Court for the District of Co¬ 
lumbia was erroneous, because the confinement is illegal 
and the trial and conviction were invalid. Before this case 
can be considered on its merits, however, it must be decided 
whether the District Court was correct in refusing to enter- 
tain the petition on the ground that prisoners are not con¬ 
fined within the District of Columbia. The issues, there¬ 
fore, fall under two main headings: i 

1. The U. S. District Court for the District of Columbia 
erred in refusing to entertain the petition on jurisdictional 
grounds. 

The United States Supreme Court has held in Ex parte 
Quirin 317 U. S. 1 (1942) and In re Yamashita, 327 U. S. 1 
(1946), that an enemy belligerent who has been convicted 
of violation of the laws of war by an American Military 
Commission has the right to a judicial review of the suffi¬ 
ciency of the charge and the basic jurisdictional facts. This 
petition is based on the premise that such right is enforce¬ 
able in the United States District Court for the District of 
Columbia as the court of original jurisdiction at the seat 
of the Government, where personal jurisdiction is obtained 
over the responsible and answerable officials. 

2. The prisoners’ confinement is illegal and their trial 
and conviction are invalid because the Military Commission 
lacked jurisdiction. 

a. The acts charged do not constitute an offense against 

the laws of war. i 

b. The prisoners were not subject to trial by Military 
Commission. 

i 

c. The Military Commission and the Army Command 
under whose authority it purported to act were with¬ 
out authority to try offenses against the laws of war. 




6 


d. The trial was so improperly and illegally conducted 
as to vitiate any jurisdiction the Commission may 
have had. 

SUMMARY OF ARGUMENT. 

Based upon the foregoing outline, the appellant argues 
as follows: 

1. The lower court has jurisdiction to grant the requested 
writ. The decision of the U. S. Supreme Court in Ahrens 
v. Clark, on which the lower court relied, is not determina¬ 
tive of the issue. Jurisdiction stems from Sections 451 and 
452 of the Judicial Code. Any interpretation of the stat¬ 
utes which would deny a remedy in this case, would be in 
contravention of Article I, Section 9, of the U. S. Con¬ 
stitution. 

2. The petition states a cause of action for the requested 
relief. A military commission has jurisdiction in this type 
of case only where there is a charge of violation of the laws 
of war. Here the charge does not state a violation of the 
laws of war, but on the contrary, alleges conduct that is 
not only lawful under accepted principles of international 
law, but has been expressly sanctioned by the United States 
Government. Further, the Military Commission was with¬ 
out jurisdiction over the persons it purported to try, was 
without authority to try the type of offense charged, and 
conducted itself so improperly and illegally as to vitiate 
any jurisdiction it may have had. 

ARGUMENT. 

Point L 

The District Court Erred in Refusing to Entertain the In¬ 
stant Petition on Jurisdictional Grounds. 

The purpose of this proceeding is twofold: to test the 
validity of the confinement by the United States of the 
twenty-one German nationals in whose behalf it is brought; 
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and to secure their release if such confinement is held to 
be unlawful. The defendants are the responsible officers of 
the United States Government under whose authority the 
prisoners were tried and convicted and are now confined, 
and whose authority must be exercised if they are to be 
released. These defendants are in the District of Columbia, 
not transiently, but permanently, and so are their head¬ 
quarters, central records, and key subordinates and staffs. 
They have been personally served with process and are 
readily answerable and amenable to further process of the 
Federal Courts in the District of Columbia. No special 
factors of hardship or inconvenience or of supervening 
public policy are involved; nor is there any question but 
that there will be due and prompt compliance by the defen¬ 
dants and, through them by their subordinates, with any 
orders which such courts may issue with respect to the 
prisoners. 

These circumstances establish a close nexus between the 
District Court and the parties and subject matter of this 
proceeding; and we would not feel that its jurisdiction 
would be even open to question were it not for the recent 
decision of the Supreme Court in Ahrens v. Clark (92 L. 
Ed. 1382 (1948)). In that case, a group of German na¬ 
tionals confined on Ellis Island, New York, filed a petition 
for a writ of habeas corpus in the U. S. District Court for 
the District of Columbia, alleging that they were subject 
to the custody and control of the Attorney General. The 
majority of the Supreme Court held that the District Court 
for the District of Columbia was without jurisdiction to 
entertain the petition. 

As can be seen, the facts of the Ahrens case are materi¬ 
ally different from those presented herein. Nevertheless, 
Judge Tamm in the Court below regarded the Ahrens case 
as controlling and as requiring the dismissal of our peti¬ 
tion. Referring to the Ahrens case he said: “It appearing, 
consequently, that the Supreme Court has specifically 
passed upon the question of law presented to this Court, 
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the Court bows to that decision and the petition is dis¬ 
missed. 7 * 

We respectfully urge that Judge Tamm was in error. In 
the Ahrens case, the petitioners had an obvious remedy in 
the District Court for the Southern District of New York. 
The effect of the decision, therefore, was not to suspend 
the writ of habeas corpus, but simply to relegate the peti¬ 
tioners to a more convenient and expedient forum. In the 
case at bar, however, the appellants, although Federal pris¬ 
oners, are not located in any territory specifically allotted 
to any District Court—although their jailers are. 

The distinction between the two types of cases was rec¬ 
ognized and expressly provided for by Mr. Justice Douglas. 
Speaking for the Court in the Ahrens case, he said: 

“We need not determine the question of what proc¬ 
ess, if any, a person confined in an area not subject to 
the jurisdiction of any district court may employ to 
assert federal rights. Cf. Betz, Durant, Wills, Cutino, 
Walczak, McKinley, Murphy, 329 U. S. 672.” 

It is thus apparent that the Supreme Court did not de¬ 
cide the question presented herein, but on the contrary, ex¬ 
pressly reserved it. The cases cited by the Supreme Court 
at the end of the above statement are all cases where the 
petitioners were confined by the United States Army in 
Germany, and forwarded original petitions for writs of 
habeas corpus directly to the Supreme Court. Although 
the writs were denied, the ground of the denial was the ab¬ 
sence of original jurisdiction in the Supreme Court—and 
it was indicated that the petitioner's remedy was to go to 
the appropriate District Court. 

The practical wisdom of Ahrens v. Clark is clear. Any 
other result would tend to channel into the District of Co¬ 
lumbia thousands of habeas corpus proceedings which 
could with equal fairness to the prisoner and greater dis¬ 
patch and convenience be tried in the local district courts. 
But extension of the decision to the case at bar would be 
unconscionable. It would deny the possibility of any judi- 
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cial scrutiny of the administration of military justice 
abroad. 

The Supreme Court held in Ex Parte Tamashita, 327 
U. S. 1 (1946), and in Ex Parte Quirvn, 317 U. S. 1 (1942), 
that an accused enemy war criminal'may come into the 
American Courts and challenge the fundamental constitu¬ 
tion of the tribunal which tried him and the charge. Yama- 
shita and Quirin got into Court without question because 
they were in prison on American soil. Is the accident of 
imprisonment abroad to defeat the day in court? Is the 
power to be placed in Army hands to determine, by the 
mere shifting of a prisoner from or to the United States, 
whether there is to be judicial scrutiny of its quasi-judicial 
acts? 

Today the American forces are spread throughout the 
world and American military justice governs many mil¬ 
lions, including vast numbers of Am ericans abroad as well 
as foreigners. Ahrens v. Clark does not deny these mil¬ 
lions their day in court; it merely enunciates a reasonable 
rule of venue under Sections 451 and 452 of the Judicial 
Code. 

These statutes reaffirm the power of the Federal judici¬ 
ary “to grant writs of habeas corpus for the purpose of 
an inquiry into the cause of restraint of liberty.”. As Mr. 
Chief Justice Chase put it, in Ex parte McCardle, 6 Wall 
318, 325-326 (1867): 

“* * * the habeas corpus legislation is of the most 
comprehensive character. It brings within the habeas 
corpus jurisdiction of every Court and of every Judge 
every possible case of privation of liberty contrary to 
the National Constitution, treaties, or laws. It is im¬ 
possible to widen this jurisdiction.” 

The provision of the statute to the effect that such power 
shall be exercised by the Judges “within their respective 
jurisdictions”, was obviously not intended to create a gap 
in this fundamental right, but rather to afford a basis for an 
allocation of its exercise among the various components of 
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the Federal judiciary. To hold with Judge Tamm that there 
is a gap in the judicial power would be to say that Congress, 
by setting up statutory procedures for the exercise of a con¬ 
stitutional right, could do by indirection that which it could 
not do directly—namely, suspend the writ of habeas corpus 
(cf. United States Constitution, Article I, Sec. 9). 

Point TL 

The Prisoners’ Confinement is Illegal and Their Trial and 
Conviction Are Invalid Because the Military Commis¬ 
sion Lacked Jurisdiction. 

A. The Military Commission was without jurisdiction be¬ 
cause the acts charged do not constitute an offense 
against the laws of war. 

This case is unique in the annals of war crimes trials. 
Alone among all the thousands of prosecutions which have 
arisen out of World War II, it involves no claim of atroci¬ 
ties, no claim of maltreatment of prisoners of war or civil¬ 
ians, no claim of conspiracy to bring on the war—no claim, 
indeed, of any acts bearing the slightest taint of moral tur¬ 
pitude or blame. Throughout the war the prisoners worked 
for their government in territory occupied by its Japanese 
ally, performing functions roughly parallel to those per¬ 
formed by the overseas branches of our own office of War 
Information and other American informational and propa¬ 
ganda agencies. The activities were of a kind carried on in 
one form or another by every party to the late war, Allied 
and Axis alike, and they were admittedly legal. The nub 
of the offense charged against the prisoners is that after 
the German surrender in Europe, they transferred their 
services to the Japanese government and that thereafter 
and until V-J Day—a matter of some three months—they 
carried on the same activities in behalf of Japan as they 
had previously carried on for Germany. It is charged that 
this continuance of activity under Japanese auspices was a 
violation of the terms of the German surrender in Europe 
and that such a violation constitutes a war crime. 
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The prisoners are twenty-one German nationals of whom 
sixteen were employees of the Bureau Ehrhardt, an intelli¬ 
gence agency attached to the German Embassy in occupied 
China; two were employees of the German Information Bu¬ 
reau, a propaganda agency, also attached to the Embassy; 
one was Consul-General at Canton; one was Chief of the 
Peiping branch of the Embassy; and one was a foreign cor¬ 
respondent for D.N.B., the German news agency. The pris¬ 
oners include supervisory personnel as well as clerks, radio 
operators and technicians. None of them was charged with 
having had military status; and one of them was a mere 
newspaperman for the German news agency. The sen¬ 
tences received by the twenty-one prisoners here involved 
were of confinement for periods ranging up to life impris¬ 
onment. Six other accused who were charged and tried 
jointly with the prisoners, including the German Ambassa¬ 
dor to occupied China, and the head of the Nazi Party in 
South China, were acquitted. 

Upon the trial there developed a sharp conflict in evi¬ 
dence as to whether or not the prisoners did in fact con¬ 
tinue their work after the German surrender. The prison¬ 
ers adduced evidence from both German and Japanese 
sources tending to show that they disbanded on learning 
of their country’s capitulation; the prosecution adduced 
other evidence from German and Japanese sources tending 
to show a continuance of activity under Japanese auspices. 
In view of the limited scope of the writ of habeas corpus 
In re Quirin 317 U. S. 1 (1942), In re Tamashita, 327 U. S. 
1 (1946), we shall make no contention with respect to this 
question of fact. For the purposes of this cause we shall 
assume, without admitting, that the prisoners did continue 
to carry on as before in the three month period between 
V-E day and V-J day. The question remains—and it is a 
fundamental one: Can such continuance be held to be a war 
crime? We say that it cannot; that the laws and customs 
of war do not prohibit, hut, on the contrary, affirmatively 
approve, as praiseworthy patriotic seadfastness, conduct of 


i 
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the type here charged; that the attitude of the civilized 
world, in general, and the official acts of the United States, 
in particular, with respect to the Free French, Poles, Bel¬ 
gians, Dutch, Filipino guerrillas and others who, in World 
War II continued to fight on the side of one of their sur¬ 
rendered country’s allies, constitue a recent confirmation 
of the legality and propriety of the conduct here charged; 
that there is, consequently, no charge herein of any crim¬ 
inal acts; and that the military commission was without 
jurisdiction to try, to convict, or to pass sentence. 

All twenty-seven of the accused (including the six ac¬ 
quitted persons) were tried on the same charge, which pro¬ 
vides as follows (Petitioner’s Exhibit “C”): 

“That between 8 May and 15 August 1945, Lothar 
Eisentraeger alias Ludwig Ehrhardt (et al.), individ¬ 
ually and as officials, nationals, citizens, agents or em¬ 
ployees of Germany, while residing in China at a time 
when the United States of America was at war with 
Japan, did in China in a Theatre of military opera¬ 
tions, knowingly, wilfully and unlawfully violate the 
unconditional German surrender by engaging in and 
continuing military activity against the United States 
and its allies, to wit, by furnishing, ordering, authoriz¬ 
ing, permitting, and failing to stop the furnishing of 
aid, assistance, information, advice, intelligence, propa¬ 
ganda and materials, to the Japanese armed forces and 
agencies thereof, by such acts of treachery assisting 
Japan in waging war against United States of Amer¬ 
ica, in violation of the laws and customs of war.” 

Appended to the charge is a Bill of Particulars consist¬ 
ing of twenty-seven paragraphs, each of which applies to a 
different defendant and each of which sets forth the par¬ 
ticular military activities in aid of Japan alleged to have 
been carried on. The Bill of Particulars specified that di¬ 
rect orders for the continuance of work after V-E Day were 
issued by the German Ambassador to the accused heads of 
the Bureau Ehrhardt and the German Information Service, 
described as being “under his command and control” 
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(Specification Number 19), and that similar direct orders 
for continuance were issued in turn by the various accused 
Bureau and branch heads to their accused subordinates 
(Specifications Numbers 1, 2, 5, 15,16, 20, 21, 24). 

It will be seen at the outset that the government’s case 
is based on two fundamental assumptions, both of which it 
must establish to support the criminality of the charge: 

1. That the German surrender in Europe prohibited 
the accused from working for Japan which had not sur¬ 
rendered; and 

2. That violation of such a prohibition constituted a 
war crime against the United States. 

We say that there was no prohibition; that the very terms 
of the German surrender make it clear that it was not in¬ 
tended to apply to German nationals in Japanese territory, 
and that, apart from those terms, and under well-recognized 
principles of international law, neither the German military 
commanders in Europe who surrendered, nor the Allied 
Military Government which followed them had power or 
authority to inhibit the acts of German nationals located in 
and under the control of an opposing belligerent sovereign 
state. 

We say, further, that even had there been here a valid 
prohibition against aid by German nationals to Japan, the 
violation of such prohibition could not, under established 
principles of international law, be deemed a war crime 
against the United States. At most it would constitute an 
infraction of the internal law of the Allied Military Gov¬ 
ernment—an international entity—and would be punishable 
only by and in accordance with the laws and procedures of 
that Government. ! 

Entirely apart from the question whether the German 
surrender served to prohibit aid to the non-surrendering 
ally, it would seem apparent that where, as is specifically 
charged in this case, the aid to the ally was rendered in 
obedience to unequivocal orders issued by acknowledged 
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military superiors, the carrying out of such orders cannot 
be a war crime. 

The appellants contentions, in brief, are as follows: 

1. The Act of Surrender was not intended to and by 
its terms did not surrender German Nationals within 
the territorial jurisdiction of Japan. 

2. The Act of Surrender could not validly surrender 
German nationals within the territorial jurisdiction of 
Japan. 

3. The Berlin Declaration of June 5, 1945, did not 
impose any obligation on German nationals in Japa¬ 
nese-occupied territory. 

4. Even if the surrender terms had applied to the 
prisoners, their sole effect would have been to prohibit 
them from continuing belligerent activity in behalf of 
Germany and not to prohibit them from becoming sol¬ 
diers in the service of Japan. 

5. The prisoners, as non-combatants, were subject to 
punishment for breach of the capitulation only by their 
own government. 

6. Any violation of the surrender terms by the pris¬ 
oners was, according to the express terms of the 
charge and bill of particulars, a compliance with the 
patently legal order of a superior officer, and therefore 
not a war crime. 

B. The prisoners were not subject to trial by Military 

Commission. 

Even assuming the right of the Military Commission to 
try enemy belligerents for violations of the laws of war, 
the petitioners here were not belligerents. They were civil¬ 
ians who were not in the military service and who were 
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not combatants who are therefore not subject to Military 
trial. 

Ex Parte Milligan, 4 Wall 2 (1863) 

Ex Parte Quirin, 317 U. S. 1 (1942) 

In re Yamashita, 327 U. S. 1 (1946) 

C. The Military Commission and the Army Command un¬ 
der whose authority it purported to act were without 
authority to try offenses against the laws of war. i 

1. Military Commissions may function only where there 
is military government of occupied territory, properly ex¬ 
isting martial law, or the necessity to try violations of the 
law of war during wartime. 

a. There was no military government involved in 
the instant case. 

i 

b. There was no declaration of martial law. 

c. This military commission did not exist by virtue 
of the power of a commander in the field to try viola¬ 
tions of the laws of war during wartime. 

(1) At the time of the trial, peace existed with Ger¬ 
many by reason of the de facto disappearance of 
the German state. 

(2) The alleged crimes are military offenses and not 
ordinary common law crimes, and therefore the 
prisoners were no longer subject to trial. 

(3) In peacetime, trial by Military Co mmi ssion is im¬ 
proper. 

(4) In any event, treaties between the United States 
and China (dated February 4, 1943 and May 4, 
1943) and between Germany and China (dated 
May 18, 1921) guaranteed the sovereign State of 
China the right to try the alleged offenders. 
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D. The trial was so improperly and illegally conducted as 
to vitiate any jurisdiction the Commission may have 
had. 

1. The directive governing the Commission and its oper¬ 
ations thereunder constituted a gross departure from 
proper rules of evidence and procedure. (Exhibit “F” at¬ 
tached to petition). 

2. The same directive, and the action of the Commission 
thereunder, denied the petitioners the right guaranteed by 
Article 63 of the Geneva Convention of July 27, 1929, rela¬ 
tive to the treatment of prisoners of war, to a trial “by the 
same courts and according to the same procedure as in the 
case of persons belonging to the armed forces of the detain¬ 
ing power.” Although it has been argued that a captured 
or surrendered enemy belligerent is not a “prisoner of 
war” in the sense used in the Geneva Convention, and that 
the protections of that treaty extend only to trials for of¬ 
fenses committed by prisoners of war after they became 
prisoners of war, i.e.: after they came under the control of 
the capturing power, still here it is of the very essence of 
the charge that the persons tried herein were under Ameri¬ 
can control when the offenses were committed. If not, there 
could be no offenses. It has been held in the recent war 
that large bodies of troops who were “surrendered” by 
their commanding officers were given the status of prison¬ 
ers of war and treated as such even before they physically 
entered the custody of their captors by passing into pris¬ 
oner of war pens. To deny this application of the Geneva 
Convention is to strip it of any real meaning. 

3. By the same token, the Commission was without juris¬ 
diction by reason of the failure to give notice of the trial to 
the protecting power of Germany as made mandatory by 
Article 60 of the Geneva Convention (Exhibit “H” at¬ 
tached to petition). 
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CONCLUSION. 

For the reasons stated, the confinement of the prisoners 
is illegal and their trial and conviction are invalid. To re¬ 
fuse to grant the writ -will not only confirm a gross injustice 
to the prisoners, but will involve the United States in seri¬ 
ous breaches of international law relative to the treatment 
of defeated enemies. 

Respectfully submitted, 

j 

A. Frank Reel, Esq., 

20 Pemberton Square, 

Boston, Massachusetts, ; 

Milton Sandbekg, Esq., 

2 West 46th Street, i 
New York, New York, 

Wallace M. Cohen, Esq., 

1822 Jefferson Place, N. W., 
Washington, D. C., 

Attorneys for Appellant. 

Dated, December 15,1948. 
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For the District of Columbia Circuit. 
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LOTHAR EISENTRAGER, alias Ludwig Ehrhardt, on his 
own behalf and as next friend of Franz Siebert, Erich 
Heise, Oswald Ulbricht, Hans Nieman, Ingward Rud- 
loff, Bodo Habenicht, Hans Dethleffs, Heinz Peer- 
schke, Hans Mosberg, Johannes Rathje, Siegfried 
Fuellkrug, Walther Heissig, Jesco von Puttkamer, 
Alfred Romain, Walter Richter, Herman Jaeger, 
Felix Altenburg, Herbert Mueller, August Stock, 
Maria Muller, Appellants, 

v. ! 

JAMES A. FORRESTAL, Secretary of Defense of the 
United States; Kenneth C. Royall, Secretary of the 
Army of the United States; Omar Bradley, Cfrief of 
Staff of the United States Army, Member of Joint 
Chiefs of Staff; William D. Leahy, Member of Joint 
Chiefs of Staff (Chief of Staff to the Commander in 
Chief of the United States); Louis E. Denfeld, Mem¬ 
ber of Joint Chiefs of Staff (Chief of Naval Opera¬ 
tions) ; Hoyt S. Vandenberg, Member of Joint Chiefs 
of Staff (Commanding General of the United States 
Army Air Forces), Appellees. 


Appeal from an Order of the District Court of the United 
States for the District of Columbia. 
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1 Filed Apr 26 1948 

H. C. #3371 

UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 

Lothar Eisentrager, alias Ludwig Ehrhardt, on his own 
behalf and as next friend of Franz Siebert, Erich 
Heise, Oswald Ulbricht, Hans Nieman, Ingward Rud- 
loff, Bodo Habenicht, Hans Dethleffs, Heinz Peer- 
schke, Hans Mosberg, Johannes Rathje, Siegfried 
Fuellkrug, Walther Heissig, Jesco von Puttkamer, 
Alfred Romain, Walter Richter, Herman Jarger, 
Felix Altenburg, Herbert Mueller, August Stock, 
Maria Muller, Petitioner 


v. 

James A. Forrestal, Secretary of Defense of the United 
States, Kenneth C. Royall, Secretary of the Army of 
the United States, Omar Bradley, Chief of Staff of the 
United States Army, Respondents 

Petition for Writ of Habeas Corpus 

Comes now yonr petitioner and to this Honorable Court 
respectfully represents: 

I. That Petitioner, Ludwig Ehrhardt brings this matter 
in his own behalf and as next friend of Franz Siebert, 
2 Erich Heise, Oswald Ulbricht, Hans Nieman, Ing¬ 
ward Rudloff, Bodo Habenicht, Hans Dethleffs, 
Heinz Peerschke, Hans Mosberg, Johannes Rathje, Sieg¬ 
fried Fuellkrug, Walther Heissig, Jesco von Puttkamer, 
Alfred Romain, Walter Richter, Hermann Jaeger, Felix 
Altenburg, Herbert Mueller, August Stock and Maria Mul¬ 
ler. The petitioner, together with the aforementioned 
other persons, hereinafter referred to as the prisoners, are 
confined in the custody of the Commandant of Landsberg 
prison, which is located in the American occupation zone 
of Germany. 
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II. That the respondent, James A. Forrestal, is the Sec¬ 
retary of Defense of the United States; the respondent, 
Kenneth C. Royall, is the Secretary of the Army of the 
United States; and the respondent, General Omar Bradley, 
is the Chief of Staff of the United States Army; and as such 
the said respondents have jurisdiction and supervision over 
the official acts of the said Commandant of Landisberg 
Prison. The said Commandant of Landsberg Prison is not 
made a respondent hereto because he is not situated within 
and cannot be served with process within the territorial 
limits of the United States. He derives his powers and 
authority from and is subject to the direction of the respon¬ 
dents, all of whom are located within the District of Co¬ 
lumbia. 

III. That the prisoners were, prior to May 8, 1945, Ger¬ 
man nationals in the service of the German armed forces in 

Shanghai, Canton, and Peiping, in China. 

3 IV. That on May 8, 1945, a so-called “Act of Mili¬ 

tary Surrender” was executed by “Friedeburg”, 
“Keitel”, and “Stumpff”, purporting to act on behalf of 
the German High Command, setting forth an “uncondi¬ 
tional surrender” to the Supreme Commander, Allied Ex¬ 
peditionary Force and to the Supreme High Command of 
the Red Army of “all forces on land, at sea, and in the 
air” who were at that date “under German control”. 
Paragraph four of the said Act provided: “This act of 
military surrender is without prejudice to, and will be 
superseded by any general instrument of surrender imposed 
by, or on behalf of the United Nations and applicable to 
Germany and the German armed forces as a whole.” (The 
“Act of Military Surrender” is marked “Exhibit A”^ at¬ 
tached hereto and made a part hereof.). 

On June 5,1945, there was executed by Dwight D. Eisen¬ 
hower, G. Zhukov, B. L. Montgomery, and S. de Lattre- 
Tassigny, at Berlin, the so-called “Berlin Declaration”, 
which recited that the German armed forces had been de¬ 
feated and had surrendered unconditionally, and had be- 
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come subject to such requirements as were therein imposed, 
that there was “no central Government or authority in 
Germany capable of accepting responsibility for the main¬ 
tenance of order, the administration of the country and 
compliance with the requirements of the Victorious 
Powers,” and which then set forth the terms of the Allied 
Military Occupation of Germany. (The “Berlin Declara¬ 
tion” is marked “Exhibit B”, attached hereto and made a 
part hereof.). Neither the German High Command nor any 
other German agency was signatory to nor participant in 
the “Berlin Declaration”, and it was entirely a unilateral 
pronouncement. 

4 After May 8,1945, and after June 5,1945, and until 

and including August 15,1945, the Japanese Empire 
continued to wage war against the United States. 

V. That the cities of Shanghai, Canton, and Peiping 
were, prior to May 8, 1945, and thereafter until August 15, 
1945, under the control and domination of the military 
forces of the Japanese Empire; that during the period of 
such control and domination, and until August 15,1945, the 
prisoners were resident in the said cities and were subject 
to the said control and domination of the military forces 
of the Japanese Empire. 

VI. That subsequent to August 15, 1945, twenty-seven 
persons, including the prisoners and, in addition, Ernst 
Woerman, Wilhelm Stoller, Elgar von Randow, Herbert 
Gleitsch, Johannes Otto, and Wolf Schenke (which latter 
six persons were later acquitted) were taken into custody 
and held by the Armed Forces of the United States. 
Twenty-three of the aforesaid persons were served on Au¬ 
gust 1, 1946, with a charge and bill of particulars, and the 
remaining four of the said persons were served, on August 
28, 1946, with a similar charge and bill of particulars, all 
under the authority of the Commanding General, Nanking 
Headquarters Command, a division of United States 
Forces, China Theater. The charge and bill of particulars 
(a copy of which marked “Exhibit C” is hereto attached 
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and made a part hereof) alleged violation of the laws of 
war, to wit: that the accused violated the unconditional 
German surrender by engaging in, permitting, or ordering 
military activity against the United States between the 
German surrender of May 8, 1945, and the cessation of 

Japanese hostilities on August 15, 1945. 

5 VII. That by paragraph 1, Special Order? No. 

120, Headquarters Nanking Headquarters Command, 
dated July 31,1946, (marked “Exhibit D” hereto attached 
and made a part hereof) a Military Commission was pur¬ 
ported to be constituted for the trial of persons, units and 
organizations accused as war criminals within the jurisdic¬ 
tion of the said Nanking Headquarters Command, and upon 
the completion of such trial or trials to transmit the record 
thereof, including any judgment or sentence, for action by 
the appointing authority, viz: the Commanding General 
of the Nanking Headquarters Command. By letters of 
transmittal dated July 31, 1946, and August 1, 15, and 28, 
1946, and by first indorsement on each thereof, the afore¬ 
said charges against the 27 accused were referred to be 
tried in a common trial before the Military Commission 
(the said documents being marked “Exhibit E”, attached 
hereto and made a part hereof.). The aforesaid orders pur¬ 
ported to be based on the authority of Letter, Headquarters, 
United States Forces, China Theater, 21 January 1946, 
AG000.5 ( 21 Jan 46) JA, Subject: Regulations Govern¬ 
ing the Trial of War Criminals (marked “Exhibit F”, at¬ 
tached hereto and made a part hereof.). 

VIU. That the common trial of the 27 accused began 
with the arraignment of 23 defendants before the aforesaid 
Military Commission sitting in courtroom, the Ward Road 
Jail, Shanghai, China, on August 26, 1946, and the arraign¬ 
ment of the 4 additional accused before the same Military 
Commission sitting in the same place on September 26, 
1946. All of the accused pleaded “not guilty”. 

IX. That on September 16 and 17, 1946, the Military 
Commission convened and motions were made on behalf of 
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all of the accused to dismiss the charges on the following 
grounds (inter alia): 

6 1. That at the time of the German surrender, the 
accused were not under the control of the German 

High Command or the German Government, hut were under 
the control of the armed forces of the Japanese Empire, 

2. That the unconditional surrender of Germany did not 
bind the Japanese Empire so as to affect its right to com¬ 
pel cooperation of inhabitants of territory occupied by it, 

3. That the acts charged did not constitute war crimes, 
there being no allegation that the accused had official knowl¬ 
edge or instructions concerning the German surrender, 

4. That in the absence of hostilities, martial law, or 
American Military occupation of China, and in view of 
treaties between the United States and China dated Febru¬ 
ary 4, 1943, and May 4, 1943, and between Germany and 
China dated May 18, 1921, the Military Commission was 
without jurisdiction; all of which motions were denied. 

X. That the hearing of the prosecution’s case commenced 
on October 3, 1946, and ended on November 1, 1946, after 
which all accused moved for findings of not guilty. The 
motions were allowed with respect to the following six 
persons: 

Ernst Woermann, German Ambassador to Japanese- 
occupied China, 

Wilhelm Stoller, Chief of the Shanghai Office of the Ger¬ 
man Embassy, 

Elgar von Randow, Counselor of the Shanghai Office of 
the German Embassy, 

7 Herbert Gleitsch, Secretary of the German Con¬ 
sulate at Canton, 

Johannes Otto, head of the Nazi Party in South China 
and leader of the German Community in South China, 

Wolf Schenke, member, agent and employee of the Bu¬ 
reau Ehrhardt. 

The motions were denied with respect to the remaining 
twenty-one accused, who are the prisoners for whom this 
petition is brought. 
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XI. That the hearing of the defense case commenced on 
November 13, 1946, and ended on January 14, 1947l On 
January 17, 1947, the Military Commission rendered its 
verdict, finding all remaining accused guilty, and sentencing 
them to confinement at hard labor, as follows: 


Ludwig Ehrhardt 

Life 

Ingward Rudloff 

10 years 

Bodo Habenicht 

10 years j 

Hans Dethleffs 

10 years 

Heinz Peerschke 

5 years i 

Hans Mosberg 

20 years 

Johannes Rathje 

15 years j 

Walter Richter 

10 years 

Hermann Jaeger 

10 years 

Jesco von Puttkamer 

30 years 

Alfred Romain 

30 years 

Franz Siebert 

5 years 

Erich Heise 

20 years 

Oswald Ulbricht 

5 years 

Hans Niemann 

5 years 

Felix Altenburg 

8 years 

Herbert Mueller 

10 years 

Siegfried Fuellkrug 

20 years 

Walther Heissig 

20 years 

August Stock 

5 years 

Maria Muller 

5 years 


(The Commission’s verdict marked “Exhibit G” is at¬ 
tached hereto and made a part hereof.) 

XII. That at no time during any of the aforesaid pro¬ 
ceedings was the protecting power of Germany notified 
thereof by the United States, although such notice is re¬ 
quired by Article 60 of the Geneva Convention of July i27, 
1929, relative to the treatment of prisoners of war, and of 
Paragraph 133 of the Rules of Land Warfare (FM 27-10), 
United States War Department, copy of which is marked 
“Exhibit H” attached hereto and made a part hereof, j 
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Xm. That on May 10, 1947, Major General John P. 
Lucas, Chief of the United States Army Advisory Group, 
China, which was the successor, pursuant to War Depart¬ 
ment radio WCL34266, dated December 5, 1946, of the 
Nanking Headquarters Command, acting as Reviewing Au¬ 
thority of the Military Commission, issued his action. The 
action approved all of the sentences of the Military Com¬ 
mission, but made the following remissions: 

Alfred Romain—remitted from 30 years to 20 years. 

August Stock—remitted from 5 years to 2 years. 

Maria Muller—remitted from 5 years to 2 years. 

With such modifications, the sentences were ordered exe¬ 
cuted, Landsberg Prison, Landsberg, Germany, being des¬ 
ignated as the place of confinement. (The action of the 
Reviewing Authority is marked 44 Exhibit I”, attached 
hereto and made a part hereof.) 

XIV. That pursuant to such action, the prisoners were 
confined and are now confined in Landsberg Prison, Ger¬ 
many, in the custody of the United States Army. 

9 XV. That the detention of the prisoners as con¬ 

victed war criminals is illegal and in violation of 
Articles I and III of the Constitution of the United States 
and of the Fifth Amendment thereto, and of other provi¬ 
sions of said Constitution and laws of the United States 
and of certain provisions of the Geneva Convention of July 
27, 1929, relative to the treatment of prisoners of war, in 
that: 

(a) There being no charge of an offense against the laws 
of war by the prisoners, the Military Commission was with¬ 
out jurisdiction. 

(b) In the absence of hostilities, martial law, or Ameri¬ 
can military occupation of China, and in view of treaties 
between the United States and China dated February 4, 
1943, and May 4, 1943, and between Germany and China, 
dated May 18, 1921, the Military Commission was without 
jurisdiction. 
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(c) The directive of Headquarters, United States Forces, 
China Theater, (Exhibit F), setting forth the rules of pro¬ 
cedure and evidence for the Military Commission, and the 
action of the Commission thereunder, denied the prisoners 
the right guaranteed by Article 63 of the Geneva Conven¬ 
tion of July 27, 1929, relative to the treatment of prisoners 
of war, to a trial “by the same courts and according to 
the same procedure as in the case of persons belonging to 
the armed forces of the detaining power ,’’ and the Military 
Commission was, therefore, without jurisdiction. 

(d) The United States not having given notice of the 
trial to the protecting power of Germany as made 

10 mandatory by the Geneva Convention of July 27, 
1929, relative to the treatment of prisoners of war, 
the Military Commission had no jurisdiction. 

XVI. That the prisoners are and continue to be unlaw¬ 
fully confined as convicted war criminals as aforesaid, by 
the respondents, their agents and subordinates. 

Wherefore, Petitioner prays that a Writ of Habeas 
Corpus be issued by this Court, directed to the respondents, 
commanding them to produce his body and the bodies of the 
other prisoners before your court or some member thereof 
at a time and place therein to be specified, then and there 
to receive and do what your Honorable Court shall order 
concerning their confinement as convicted war criminals, 
and that the petitioner and the other prisoners be dis¬ 
charged from the offenses and confinement aforesaid. 

Lothab Eisentrager, alias Ludwig Ehrhardt. 

• • * • * • # • • j • 

12 Filed May 17, 1948 

i 

Order to Show Cause 

Upon the complaint filed herein in the office of the Clerk 
of this Court and the annexed affivadit of Lothar Eisen- 

i 

trager, alias Ludwig Ehrhardt, verified on the 12th day 
of April, 1948, ! 
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Let the defendants, and each of them, show cause before 
this Court, at a stated term thereof, to be held for the 
hearing of motions, in the U. S. District Court, in 
13 the City of Washington, D. C., on the 10th day of 
June, 1948, at 10:00 o’clock in the forenoon of said 
day, or as soon thereafter as counsel can be heard, why an 
order should not be made and entered in the above entitled 
action which shall direct that a Writ of Habeas Corpus be 
issued as requested by the plaintiffs. 

Let service of this rule nisi, together with a copy of the 
complaint and the affidavit hereto annexed, on such of the 
defendants as may be found within this district on or before 
the 1st day of June 1948, be deemed sufficient. 

/s/ T. Alan Goldsborough 
Justice 




16 Filed Jun 10 1948 

Amendment of Petition for Writ of Habeas Corpus 

Comes now the petitioner, through his attorneys, and re¬ 
spectfully shows to this Honorable Court that the petition 
herein is amended as follows: 

1. Paragraph HI of the original petition is deleted and 
the following paragraph is substituted therefor: 

17 HI. That the prisoners were, prior to May 8,1945, 
German nationals employed by various civilian 

agencies of the German Government in Shanghai, Canton, 
and Peiping, in China, as follows: 

German Embassy and Consular Service 

Franz Siebert—Consul General at Canton 

Felix Altenburg—Chief, Peiping office, German Embassy 
German Information Bureau (an agency of the German 
Embassy) 



I 
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Jesco von Puttkamer 
Alfred Romain 

Bureau Ehrhardt (an agency of the German Embassy) 

Lothar Eisentrager, alias Ludwig Ehrhardt 

Erich Heise 

Oswald Ulbricht 

Hans Nieman 

Ingward Rudloff 

Bodo Habenicht 

Hans Dethleffs | 

Heinz Peerschke 
Hans Mosberg 

Johannes Rathje I 

Siegfried Fuellkrug 

Walther Heissig 

Walter Richter 

Hermann Jaeger 

| 

August Stock ; 

Maria Muller 

Deutsches Nachrichtenburo (also known as DNB, the 
German News Agency) j 

i 

Herbert Mueller 

2. Paragraph XV of the petition is amended by adding 
thereto a new subparagraph (e), following subparagraph 
(d), reading as follows: 

(e) The prisoners at no time having been members of 
the armed forces of a nation at war with the United States 
but having been at all times civilian employees of civilian 
governmental agencies, they were not belligerents and the 
Military Commission was accordingly without jurisdiction 
to try them. i 

• • • • • • • * • I • 



12 


18 Filed Jun 10 1948 

Return to Rule to Show Cause Why Writ of Habeas Corpus 

Should Not Issue 

Appear now the respondents herein by their attorney, 
George Morris Fay, United States Attorney, and for return 
to the rule to show cause heretofore issued in this cause, 
admit, deny, and allege as follows: 

I. This paragraph of the petition is admitted. 

II. Answering paragraph II of the petition, respondents 
admit they occupy the offices alleged of them, admit 

19 that the Commandant of Landsberg Prison is not 
within the territorial limits of the United States, and 

deny the remaining allegations thereof. 

Further answering, respondents say that they have not, 
nor has any one of them the custody or keeping of the peti¬ 
tioners. 

The respondents say further that the Commandant of 
Landsberg Prison derives his power and authority from the 
Commanding General, United States Forces, European 
Theatre, now redesignated Commanding General, European 
Command (G. 0. USFET No. 48, 10 March 1947) in ac¬ 
cordance with letter order A. G. 013.37 GAP—AGO A. P. 0. 
757, 11 July 1946, which established Landsberg Prison as 
the “war criminal prison” and makes the Commanding 
General, Third United States Army, responsible for the 
operation of that prison and further allege that said Com¬ 
mandant is subject to the direction and supervision of the 
Commanding General, Third United States Army, and the 
Commander-in-Chief, European Command and not to that 
of respondents. A copy of the order establishing Lands¬ 
berg Prison as the place of imprisonment for war criminals 
is attached hereto as respondents’ Exhibit No. One. 

III. Admitted. 

IV. Admitted. 

V. Answering paragraph V of the petition, admit all 
thereof except that respondents deny that petitioners were 
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dominated or controlled by the military forces of the Jap¬ 
anese insofar as those acts with which they were charged 
in the charge and Bill of Particulars (Petitioners’ Exhibit 
0) are concerned. 

VI. Admitted. 

VII. Admitted. 

Further showing to the Court the authority of the said 
military commission to try petitioners upon the charges 
specified, respondents show the Court that on Decem- 
20 ber 27, 1945, a directive was issued concerning the 
apprehension, trial and punishment of war criminals 
in the India, Burma, and China Theatres. By this directive, 
a copy of which is attached hereto and marked Respon¬ 
dents ’ Exhibit Two, the Commanding General, United 
States Forces, China Theatre, was advised that he should 
report to the Joint Chiefs of Staff on war criminals who 
should be prosecuted by a United States Tribunal. 

The said Commanding General did on April 19, 1946, 
report to the War Department by radio message on the 
case of the petitioners herein. A copy of this report is at¬ 
tached hereto and marked Respondents’ Exhibit Three. 
This message requested authority of the Joint Chiefs of 
Staff to try by United States Military Commission in China, 
these petitioners for their continuing in organized intelli¬ 
gence espionage in China in violation of the terms of the 
German surrender (Petitioners’ Exhibit A). 

By radio message (Respondents’ Exhibit Four, attached 
hereto), the Joint Chiefs of Staff on July 6, 1946, granted 
the authority requested to the Commanding General, United 
States Army Forces, China Theatre. This authority au¬ 
thorized him to appoint the Commission, approve sentences 
and designate Germany as the place of confinement. 

By reason of subsequent changes in the designation of the 
United States Military Command in China, specific delega¬ 
tions of the authority originally granted to the Command¬ 
ing General, United States Forces, China Theatre, were 
made as follows: (1) on July 9, 1946, to the Commanding 
General, Nanking, Headquarters Command, as shown by 



Respondents’ Exhibit Five, attached hereto, and (2) on 
December 3, 1946, to the Commanding General, 

21 United States Army Advisory Group, Nanking, 
China, as shown by Respondents’ Exhibit Six, at¬ 
tached hereto. 

VIII. Admitted. 

IX. Admitted. 

X. Admitted. 

XI. Admitted. 

XII. Answering paragraph XII of the petition, respon¬ 
dents admit no notice of proceedings given to a protecting 
power, and deny that Article 60 of the Geneva Convention 
or Paragraph 133 of the Rules of Land Warfare, United 
States War Department (FM 27-10) (Petitioners’ Exhibit 
H) is applicable to the charges and proceedings had against 
petitioners as stated in the petition and this return. 

XIII. Answering paragraph XIII of the petition, respon¬ 
dents admit that the sentences of the Military Commission 
were reviewed and approved, with modifications, and or¬ 
dered into execution at Landsberg Prison, Landsberg, Ger¬ 
many, as stated in the petition. Respondents submit to the 
Court as Exhibit Seven, a copy of the review of the proceed¬ 
ings prepared by the Staff Judge Advocate upon which the 
review and approval was based. 

XIV. Admitted. 

XV. Denied. 

XVI. Denied. 

Respondents inform the Court on information and belief 
that petitioners have presented to and are maintaining a 
petition for writ of habeas corpus before the United States 
Military Government Court, Munich, Germany. As to this 
proceeding, respondents pray that petitioners be required 
to fully inform the Court, that it may properly exercise its 
discretion. 

22 Wherefore, respondents pray that the rule be dis¬ 
charged and the petition dismissed. 



1 


15 

23 Filed Jim 211948 1 

Petitioner’s Answer to Return to Rule to Show Cause 

Appears now the petitioner herein by his attorneys, and 
for his answer to the return to the rule to show cause, re¬ 
spectfully shows as follows: 

I. Denies the allegation in Paragraph II of the return 
that respondents do not have the custody or keeping of the 
petitioners. 

The petitioner says further that the Commanding Gen¬ 
eral, European Command (formerly known as Commanding 
General, United States Forces, European Theatre); the 
Commanding General, Third United States Army, and the 
Commandant of Landsberg Prison, and each of them, derive 
their power and authority from and are subject to the di¬ 
rection and supervision of the respondents. ! 

II. Answering Paragraph VII of the return, petitioner 
denies that the Supreme High Command of the Red Army 
participated in or consented to the trial of the prisoners, as 
was made mandatory by the German surrender terms 
(Resp. Exh. 3); and denies that the Chinese Government 

acquiesced in the trial, as was made mandatory by 

24 the radio messages from the Joint Chiefs of Staff to 
the Commanding General, U. S. Army Forces, China 

and to the Commanding Officer, Nanking Headquarters 
Command (Resp. Exhs. 4 and 5). 

III. Answering Parapraph XVI of the return, the attor¬ 
ney for the petitioner herein states that he has no knowl¬ 
edge or information respecting a petition for writ of ha¬ 
beas corpus allegedly presented to and being maintained be¬ 
fore the United States Military Government Court, Munich, 
Germany. 

Wherefore, petitioner prays that the Writ of Habeas 
Corpus prayed for be issued and that the petitioner and the 
other prisoners be discharged from the offenses and confine¬ 
ment aforesaid. 
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Filed Jul 15 1948 


Motion for Amendment of Petition for Writ of Habeas 

Corpus 

Comes now the petitioner, through his attorneys, and re¬ 
spectfully moves this Honorable Court that the petition 
herein as amended, be further amended to add the Joint 
Chiefs of Staff of the United States as parties respondent, 
by deleting Paragraph II of the original petition, and sub¬ 
stituting therefor the following paragraph: 

26 II. That the respondent, James A. Forrestal, is 
the Secretary of Defense of the United States; the 
respondent, Kenneth C. Royall, is the Secretary of the 
Army of the United States; and the respondent, General 
Omar Bradley, is the Chief of Staff of the United States 
Army; that the following four persons comprise the Joint 
Chiefs of Staff of the United States, and as such are joined 
as respondents: Fleet Admiral William D. Leahy (Chief of 
Staff to the Commander in Chief of the United States Army 
and Navy), Admiral Louis E. Denfeld (Chief of Naval 
Operations), General Omar Bradley (Chief of Staff of the 
United States Army), and General Hoyt S. Vandenberg 
(Commanding General of the United States Army Air 
Forces);—and as such the said respondents have jurisdic¬ 
tion and supervision over the official acts of the said Com¬ 
mandant of Landsberg Prison. The said Commandant of 
Landsberg Prison is not made a respondent hereto because 
he is not situated within and cannot be served with process 
within the territorial limits of the United States. He de¬ 
rives his powers and authority from and is subject to the 
direction of the respondents, all of whom are located within 
the District of Columbia. 
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28 Filed Aug 4 -1948 

Order Allowing Amendment of Petition for Writ of 

Habeas Corpus 

This cause came on to be heard at this term upon the 
motion of the petitioner herein for leave to amend his peti¬ 
tion for writ of Habeas Corpus and was consented to by 
counsel for the respondents; and thereupon, upon consid¬ 
eration thereof, it was ordered, adjudged and decreed that 
petitioner be permitted to amend his petition as prayed for 
in said motion by deleting paragraph 2 of the original peti¬ 
tion and substituting therefor the following paragraph: 

29 H. That the respondent, James A. Forrestal, is 
the Secretary of Defense of the United States; the 

respondent, Kenneth C. Royall, is the Secretary of the 
Army of the United States; and the respondent, General 
Omar Bradley, is the Chief of Staff of the United States 
Army; that the following four persons comprise the Joint 
Chiefs of Staff of the United States, and as such are joined 
as respondents: Fleet Admiral William D. Leahy (Chief 
of Staff to the Commander in Chief of the United States 
Army and Navy), Admiral Louis E. Denfeld (Chief of 
Naval Operations), General Omar Bradley (Chief of Staff 
of the United States Army), and General Hoyt S. Vanden- 
berg (Commanding General of the United States Army Air 
Forces);—and as such the said respondents have jurisdic¬ 
tion and supervision over the official acts of the said Com¬ 
mandant of Landsberg Prison. The said Commandant of 
Landsberg Prison is not made a respondent hereto because 
he is not situated within and cannot be served with process 
within the territorial limits of the United States. He' de¬ 
rives his powers and authority from and is subject to the 
direction of the respondents, all of whom are located within 
the District of Columbia. 

Edward M. Curran 

i 

District Judge 

Dated this 4th day of August, 1948. ; 

• • * * * • * * • i • 
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Order to Show Cause 


Upon the Order issued by the Court granting Plaintiff’s 
motion to amend the complaint filed herein, 

31 Let the defendants, and each of them Omar Brad¬ 
ley, William D. Leahy, Louis E. Denfeld, and Hoyt 

S. Vandenberg, as Joint Chiefs of Staff, show cause before 
this Court at a stated term thereof, to be held for the hear¬ 
ing of Motions, in the U. S. District Court, in the City of 
Washington, D. C., on the 21st day of September, 1948, at 
10 o’clock in the morning of said day, or as soon thereafter 
as counsel can be heard, why an order should not be made 
and entered in the above entitled action which shall direct 
that a Writ of Habeas Corpus be issued as requested by the 
plaintiffs. 

Let service of this rule nisi, together with a copy of the 
complaint on such of the defendants as may be found within 
this district on or before the 10th day of September, 1948, 
and answer of the defendants filed on or before the 20th day 
of September, 1948, be deemed sufficient. 

August 23 -1948 

R. B. Keech 
District Judge 

• ••••*•••• 

32 Filed Aug 31 1948 

Motion for Leave to Amend Return to Rule to Show Cause 

Come now the respondents, James A. Forrestal, Kenneth 
G. Royall and Omar Bradley, by their attorney, George 
Morris Fay, United States Attorney, and move the Court 
as follows: 

(1) To allow said respondents to amend the return made 
on their behalf to the rule to show cause, by adding to para¬ 
graph 7 at the end thereof, a new clause reading as follows: 
“By a communication dated November 26, 1946, from the 
Chinese Minister for Foreign Affairs, Dr. Wang Shih- 
chieh, to the American Ambassador, Dr. J. Leighton Stuart, 
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the Chinese Government acquiesced in the prosecution of 
war criminals by American military tribunals within the 
territory of China, as shown by respondents’ Exhibit No. 
7, attached hereto.’’ 

(2) To allow the said respondents to supply a copy of 
respondents’ Exhibit No. 7 as part of the amendment to 
the return to the rule to show cause. 

• • • * * # • • 

33 Filed Aug 31 1948 S 

Order 

Upon consideration of the respondents’ motion for leave 
to file an amendment to their return to the rule to show 
cause by adding a paragraph to paragraph 7 of said return, 
and for leave to file an additional exhibit, respondents’ Ex¬ 
hibit No. 7, of said amendment, it is by the Court this 31st 
day of August, 1948, 

Ordered, that said motion be and is hereby granted, i 

R. B. Keech 
Justice 

* * • # * * • • * • 

34 Filed Sep 20 1948 j 

Return to Rule to Show Cause Why Writ of Habeas Corpus 

Should Not Issue 

Appear now the respondents herein, by their attorney, 
George Morris Fay, United States Attorney, and for return 
to rule to show cause issued on August 23, 1948, in this 
cause, hereby adopt as their return to the said writ their 
return hereinbefore filed on June 10,1948, to a rule to show 
cause hereinbefore issued on June 1,1948, except as follows: 

Strike answer to paragraph III and substitute the follow¬ 
ing: j 

III. Answering amended paragraph III of the petition, 
respondents deny that petitioners were in the employ of 


i 
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various civilian agencies of the German Government, and 
aver that they were in the service of the German armed 
forces as alleged in the original petition filed herein. 

Wherefore, respondents pray that the rule be discharged 
and the petition dismissed. 

• ••••••••• 

37 Filed Sep 30 1948 

Motion for Am endment of Petition for Writ of Habeas 

Corpus 

Comes now the petitioner, through his attorneys, and re¬ 
spectfully moves this Honorable Court that the petition 
herein be further amended as follows: 

1. By adding to Paragraph XI of the Petition, at the end 
thereof, the sentence: “The record of the proceedings be¬ 
fore the Military Commission marked ‘Exhibit J’ is at¬ 
tached hereto and made a part hereof.” 

2. By adding to the Petition as “Exhibit J” the record 
of the proceedings before the Military Commission. 

• •••*#•••• 

39 Filed Sep 30 1948 

Order Allowing Amendment of Petition for Writ of 

Habeas Corpus 

Upon consideration of the petitioner’s motion for leave 
to file an amendment to his Petition for Writ of Habeas 
Corpus by adding a sentence to Paragraph XX of the Peti¬ 
tion at the end thereof, and by adding an additional exhibit, 
“Exhibit J,” it is by the Court this 30th day of September, 
1948, 

Ordered, that said motion be and is hereby granted. 

Edward A. Tamm 
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40 Filed Sep 30 1948 

Order 

Upon consideration of the rule to show cause why a writ 
of habeas corpus should not issue, hereinbefore issued in 
this case, and the return to the rule, and upon consideration 
of the argument by counsel herein, and it appearing to the 
Court that it is without jurisdiction to issue a writ of habeas 
corpus, the petitioners not being within the jurisdiction of 
the Court, it is by the Court, this 30th day of September, 
1948, | 

Ordered, that the petition for habeas corpus be and the 
same is hereby dismissed. j 

Edward A. Tamm 
Judge 

* # # # • * • • • • 

42 Filed Oct 6 - 1948 i 

Opinion 

Tuesday, September 28,1948 

Counsel having been heard on the question of jurisdic¬ 
tion, the opinion of the Court was stated as follows: 

The Court (Tamm, J.). This case is before the Court 
on the petition of a number of war prisoners, who admit¬ 
tedly are not now and have never been in the United States. 
It is a petition naming the heads of the Department of Na¬ 
tional Defense as defendants and asks that the plaintiff be 
permitted the process of habeas corpus. The habeas cor¬ 
pus process is authorized to the District Court through the 
provisions of sections 451 and 452 of the Judicial Code, 
which provide: 

“Power of Courts: The Supreme Court and the District 
Courts shall have power to issue writs of habeas cor¬ 
pus. 




22 


43 “Power of Judges: The several justices of the 
Supreme Court and the several judges of the circuit 

courts of appeal and the district courts within their respec¬ 
tive jurisdictions shall have power to grant writs of habeas 
corpus for the purpose of an inquiry into the causes of re¬ 
straints of liberty.’* 

The facts at issue were directly raised before the Su¬ 
preme Court in its last term, in the case of Paul Ahrens et 
al v. Tom C. Clark, Attorney General of the United States, 
16 Law Week 4640, in which the Supreme Court specifically 
passed upon the power of the district courts to issue writs 
of habeas corpus in cases in which the petitioners are not 
physically within the jurisdiction of the court. In that case 
Justice Douglas, in delivering the majority opinion of the 
Supreme Court, stated: 

“The question at the threshold of the case is whether the 
words ‘within their respective jurisdictions’ limited the 
district courts to inquiries into the causes of restraints of 
liberties of those confined or restrained within the terri¬ 
torial jurisdictions of the courts.” 

“That is our view,” says Justice Douglas in expressing 
the majority opinion of the Supreme Court. 

44 It appearing, consequently, that the Supreme 
Court has specifically passed upon the question of 

law presented to this Court, the Court bows to that decision 
and the petition is dismissed. 

• # *••••••• 

45 Filed Oct 6 -1948 

Notice of Appeal 

Notice is hereby given that the petitioners above named 
hereby appeal to the Circuit Court of Appeals for the Dis¬ 
trict of Columbia from the order of Judge Edward A. 
Tamm in the United States District Court for the District 
of Columbia, dismissing the petition for writ of habeas cor- 
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pus on the ground of lack of jurisdiction of the United 
States District Court for the District of Columbia entered 
in this action on September 28,1948. 

Wallace M. Cohen 
1822 Jefferson Place, N. W. 
Washington, D. C. 

A. Frank Reel j 

20 Pemberton Square 
Boston, Massachusetts 
Attorneys for Petitioners 


j 

i 
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APPEAL FROM AN ORDER OF TEE DISTRICT COURT OF TEE 
UNITED STATES FOR TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


counterstatement of the case 

This is an appeal from an order of the District Court 
dismissing the petition for a writ of habeas corpus filed 

(l) 
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by appellant Eisentrager on bis own behalf and allegedly 
as next friend of twenty other persons. 

Appellants, who are all German nationals, are impris¬ 
oned in Landsberg Prison, Landsberg, Germany, in the 
American Zone of Occupation. Together, they constituted 
a unit of the German High Command, known as the Bureau 
Ehrhardt, which admittedly on and before May 8,1945, car¬ 
ried on espionage and sabotage against the Americans and 
their allies in Japanese occupied China. (Jt. App. 3). 
They are imprisoned pursuant to trial and conviction for 
violation of the laws of war by a United States Military 
Commission sitting at Shanghai, China, from October 3, 

1946, to January 17, 1947. More specifically, they were 
charged with violations of the terms of the unconditional 
surrender of the German High Command of May 8, 1945, 
(Appellants Ex. A) and of the Berlin Declaration of June 
5, 1945. 1 The charge and the bill of particulars set forth 
that appellants had continued to engage in military activity 
against the United States and its allies in the China 
theatre of military operations between the time of the Ger¬ 
man surrender and the cessation of hostilities by the Japa¬ 
nese on August 15,1945 (App. Ex. “C”). On January 17, 

1947, they were found guilty as charged and all were sen¬ 
tenced to be confined at hard labor, for varying terms at such 
place as the reviewing authority might direct (App. Ex. 
“ G’ \) On May 5,1947, all findings of guilty were approved 
upon review by the Staff Judge Advocate, Army Advisory 
Group, China, (Apellants Ex. I), and all sentences were 
approved except those of Alfred Romain, August Stock and 
Maria Muller. In these three cases partial remission of 
sentences was recommended. 

On May 10, 1947, by Military Commission Special Order 
No. 4 (Appellees’ Ex. 2) the reviewing authority approved 
the findings and ordered executed the sentences as recom¬ 
mended by the Staff Judge Advocate and designated Lands¬ 
berg Prison, Landsberg, Germany, as the temporary place 
of confinement pending further orders. 


1 Capitulation of Germany, 13 Dep’t State Bull 106 (1945). 
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SUMMARY OF ARGUMENT 

The District Court properly dismissed the petition for 
habeas Corpus since the Court was without jurisdiction, 
on two grounds: 

First, the appellants are confined outside of the terri¬ 
torial jurisdiction of the court and consequently may not 
file a petition in this jurisdiction. 

Secondly, none of the respondents named in the petition 
has actual physical custody of the appellants and so are not 
proper respondents. Any person having such custody is 
not within the jurisdiction of this court. 

Furthermore, appellants were convicted of war crimes 
by a properly constituted military commission that had 
jurisdiction over the offense and over the persons of the 
appellants. 

ARGUMENT 


There is no authority in the District Court to Entertain Appli¬ 
cations for Habeas Corpus for those Detained Outside of the 
District 

The District Court is without authority to entertain a 
petition for habeas corpus by a person confined outside the 
territorial jurisdiction of the District of Columbia. This 
has long been the established rule and any slight exceptions 
to it have recently been eliminated. It may now be stated 
that the rule is without exception. 

Judge Tamm in dismissing the petition apparently relied 
entirely on the recent case of Ahrens v. Clark, 335 U. S. 188 
(1948), quoting the language of Justice Douglas: 

i 

1 ‘The question at the threshold of the case is whether 
the words ‘within their respective jurisdictions’ limited 
the district courts to inquiries into the causes of re¬ 
straints of liberties of those confined or restrained 
within the territorial jurisdictions of the courts. 

“This is our view. ,, 

Appellants contend, however, that the instant case is in 
a category of cases mentioned in footnote (4) of the Ahrens 
opinion, wherein the Supreme Court said: 
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“We need not determine the question of what proc¬ 
ess, if any, a person confined in an area not subject to 
the jurisdiction of any district court may employ to 
assert federal rights.” 

It is true that this case is in the category described in 
the footnote, but that footnote does not suggest an excep¬ 
tion to the general rule in appellants’ favor. Furthermore, 
that type of case has been expressly ruled upon by this 
Court in the case of McGowan v. Moody, 22 App. D. C. 148 
(1903) which was cited with apparent approval by the 
Supreme Court in the Ahrens case. In that case, the peti¬ 
tioner was an American marine confined on the island of 
Guam as the result of a court-martial. The island was under 
American control, but was not within the jurisdiction of 
any United States district court. This Court said at p. 158: 

“ • • • if the jurisdiction exists in the one case 
it must in the others. The question is one of power, 
and not of the expediency of its exercise in the partic¬ 
ular case, because there may happen to be no other 
tribunal in which relief might be had. 

“We are compelled to give a negative answer to the 
question, notwithstanding it may possibly be that the 
party on whose behalf the petition is presented is re¬ 
strained of his liberty under the order of a tribunal 
unknown to the constitution and law, and is without cer¬ 
tain remedy in any other court.” 

This Court, in accord with the McGowan case, has for 
the most part held that confinement within the jurisdiction 
is essential to maintaining habeas corpus here, Sanders 
v. Bennett, 80 U. S. App. D. C. 32, 148 F. 2d 79 (1945), see 
also Jones v. Biddle, 131 F. 2d 853 (C. C. A. 8th 1942). The 
only exceptions to this rule were where the petitioners were 
confined in nearby District penal institutions pursuant to 
action by the Courts of this jurisdiction. Sanders v. Allen, 
69 App. D. C. 307,100 F. 2d 717 (1938). But recently even 
this exception has been cancelled by decision of this Court 
on the authority of Ahrens case, in the cases of McAfee v. 
Clemmer, (No. 9698) — U. S. App. D. C. — and Butler v. 
Clemmer, (No. 9687) — U. S. App. D. C. — decided 
October 18,1948, petitions for rehearing in both cases denied 
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December 29, 1948. So that it may now be* taken as an 
absolute rule that petition for habeas corpus may not be 
maintained in this jurisdiction unless the petitioner is 
physically confined here. 

II 

There is No Proper Respondent Before the Court 

Not only do appellants not meet the requirement of being 
within the jurisdiction, but there is also no proper respond¬ 
ent within the jurisdiction of the court. The only proper 
respondent in habeas corpus is the person having the actual 
physical custody of the petitioner. Supervision ov0r the 
actual custodian or constructive custody of the petitioner 
is not sufficient. In Jones v. Biddle, 131 F. 2d 853 (C.C.A. 
8th, 1942) the court held that the Attorney General was not 
the proper respondent in habeas corpus, even though all 
persons convicted of crimes against the United States are 
committed to the custody of the Attorney General. The 
Court said: 

“• * # Tti e Statutes relating to habeas corpus 

manifestly contemplate that the respondent named in 
an application for habeas corpus, shall be the person 
within the territorial jurisdiction of the courts who 
has the physical custody of the person of the petitioner 
and who is capable of producing him in court.’’ 

This court took the same view in Sanders v. Bennett, 80 
U. S. App. D. C. 32, 148 F. 2d 19 (1945). 

Manifestly, the respondents named in the petition here 
do not have the physical custody of the appellants. They 
are precisely in the position of the respondents in the 
McGoivom case who this court held were not proper respond¬ 
ents, saying at 22 App. D. C. 163-4: 

“• * * The prisoner is not in the actual custody 
of the secretary. The allegation that he is restrained 
by the agents and subordinates of the Secretary, and 
is within his control, through the custody of a person 
unknown, who exercises his authority under the orders 
of the Secretary, is a conclusion of law. We must take 
judicial notice of the powers and duties of the Secre¬ 
tary under the Constitution and laws. The officers of 
the Navy are not his agents. They, like the Secretary 
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himself, are the agents and representatives of the 
President of the United States, who is the Commander 
in Chief of the Army and Navy. The officers in com¬ 
mand of the island of Guam are subject to his orders. 
Any authority which the Secretary may exercise over 
them is solely as the representative of the President, 
in his name, and as the organ of his will. United States 
ex rel. Brown v. 1Root, 18 App. D. C. 239, 242. 

“The power to relieve the prisoner, or to produce 
him in obedience to the writ, is in the President, and not 
in Secretary of the Navy. • • • ” 

The United States District Court for the District of 
Columbia has held that it was without jurisdiction in three 
cases decided during 1948. They were practically identical 
with this case in that they were brought by persons im¬ 
prisoned abroad against respondents here who had at most 
supervisory authority over the actual custodians. Flick v. 
Forrestal , H.C. 3360; McCaffrey v. Royally H.C. 3445 and 
Watanabe v. Royally H.C. 3290. The first of these cases is 
now pending before this Court (No. 9883). An appeal was 
taken in the McCaffrey case, but was dismissed as moot when 
appellant was released at the expiration of his term. 


Ill 


Appellants were Properly Convicted by Court that had 

Jurisdiction 

Even if the District Court had jurisdiction the com¬ 
plaint should have been dismissed on the merits since the 
appellants were convicted of war crimes by a properly con¬ 
stituted Military Commission. 

A. Triad by a Military Commission was Proper 

Ex parte Quirin, 317 U. S. 1, 28 (1942) expressly recog¬ 
nizes the propriety of the trial of war criminals by military 
commissions: 

“By the Articles of War, and especially Article 15, 
Congress has explicitly provided, so far as it may con¬ 
stitutionally do so, that military tribunals shall have 
jurisdiction to try offenders or offenses against the 
laws of war in appropriate cases. Congress, in addi¬ 
tion to making rules for the government of our 
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Armed Forces, has thus exercised its power to define 
and punish offenses against the laws of nations by- 
sanctioning, within constitutional limitations, the jur¬ 
isdiction of military commissions to try persons for 
offenses whch, according to the rules and precepts of 
the law of nations, and more particularly the law of 
war, are cognizable by such tribunals’ 7 . 

In re Yamashita, 327 U. S. 1 (1946) the Supreme Court 
stated that Congress has adopted; (pp. 7-8) 

“ • * • as within the preexisting jurisdiction of 
the military commissions created by appropriate mil¬ 
itary command, all offenses which are defined as such 
by the law of war and which may constitutionally be 
included within that jurisdiction 77 . 

That case also held that the authority to constitute a 
military commission continued after the cessation of hostil¬ 
ities, p. 12: j 

a* • • We cannot say that there is no authority 
to convene a commission after hostilities have ended 
to try violations of the law of war committed before 
their cessation, at least until peace has been officially 
recognized by treaty or proclamation of the political 
branch of the Government. In fact, in most instances 
the practical administration of the system of military 
justice under the law of war would fail if such author¬ 
ity were thought to end with the cessation of hostilities. 
For only after their cessation could the greater number 
of offenders and the principal ones be apprehended 
and subjected to trial 77 . 

B. The Military Commission was properly Constituted 

The authority under which the Military Commission was 
convened is as follows: j 

On December 27, 1945, the Joint Chiefs of Staff of the 
United States issued a directive concerning the apprehen¬ 
sion, trial and punishment of war criminals in the India- 
Burma and China theatres. (Appellees 7 Ex. 3) This 
directive was issued to the Commanding General, United 
States Forces, China theatre, and provided among other 
things, (1) that in China “the United States may at its 
option elect to prosecute in any case where a war crime has 
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been committed against an American national’’ (par. 1); 
(2) that courts for the trial of war criminals should not be 
established in the China theatre without further authoriza¬ 
tion from the Joint Chiefs of Staff (par. 2) and (3) that a 
report should be made to the Joint Chiefs of Staff of war 
criminals who have committed crimes against United States 
personnel “who, in your opinion, should be tried by a United 
States tribunal” (par. 3). 

In accordance with this directive, the Commanding Gen¬ 
eral, United States Forces, China theatre, by a radio dis¬ 
patch of April 19,1946 (Appellees’ Ex. 4) made a report of 
appellant’s activities, recommended their trial by a United 
States Military Commission in China and requested the 
authority of the Joint Chiefs of Staff to appoint such a com¬ 
mission to try them. He also requested authority to pro¬ 
vide that if sentences be imposed, they should be served in 
Germany. 

On July 6,1946, the Joint Chiefs of Staff replied (Appel¬ 
lees’ Ex. 5) to the Commanding General, U. S. Army Forces, 
China, granting the authority requested. By a communi¬ 
cation dated November 26, 1946, from the Chinese Minister 
for Foreign Affairs, Dr. Wang Shih—Chief, to the Ameri¬ 
can Ambassador, Dr. J. Leighton Stuart, the Chinese Gov¬ 
ernment acquiesced in the prosecution of war criminals by 
American Military tribunals within the territory of China. 
(Appellees’ Ex. 4a.) 

In the interval between the request of the Commanding 
General, United States Forces, China theatre and the con¬ 
vening of the military commission, the command in China had 
been changed and was at the time of reply, the Nanking Head¬ 
quarters Command. Thus, the authority to appoint Mili¬ 
tary Commissions to try prisoners charged with war crimes 
and to review, approve and execute sentences adjudged by 
military commissions already appointed by him was granted 
by radio on July 9, 1946 to the Commanding General, Nan¬ 
king Headquarters Company (Appellees’ Ex. 5). Later 
the China command was changed to the Army Advisory 
Group, Nanking, China. Accordingly, by a radio message 
of December 3,1946 (Appellees’ Ex. 6), authority to review 
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approve and execute sentences of war crimes cases adjudged 
by military commissions already appointed by the Com¬ 
manding General, Nanking Headquarters Command, was 
granted to the Commanding General, United States Army 
Advisory Group, Nanking, China. 

C. The Tribunal had Jurisdiction over the Offense 

Petitioners are charged with a violation of the laws of 
war in that they violated the terms of surrender. Chapter 
IV of the Hague Regulations respecting the laws and cus¬ 
toms of war on land, Article XXXV, deals with “ capitula¬ 
tions” and states “once settled they must be scrupulously 
observed by both parties.” A capitulation is defined by 
Webster as follows: “The act of agreement of one who 
capitulates or surrenders to an enemy upon stipulated 
terms.” (Italics supplied) Hollander, War on Land, page 
19, says “A capitulation is an agreement for the surrender 
of troops or places.” Hackworth in Volume VI Digest of 
International Law at 293 and 295 appears to use surrender 
aterchangeably with capitulation. 

Spaight, IFar Rights on Land, p. 250, says “The capitu¬ 
lation once signed, the terms of the contract must be strictly 
observed.” He, too, appears to use the words “capitula¬ 
tion” and “surrender” interchangeably. Oppenheim, 
International Law, p. 432-3 (6th ed. 1944) discusses the con- 
‘equences of capitulation and surrender as follows: 

Any act contrary to a capitulation would constitute 
an international delinquency if ordered by a belligefent 
government and a war crime if committed without such 
order. Such violation may be met by reprisals or 
punishment of the offenders as war criminals . 

When there is no capitulation but a simple surrender, 
it is the duty of the surrendering forces to stop firing 
as soon as the white flag has been hoisted and the enemy 
is approaching to take possession. Those members of 
the surrendering forces who continue to fire lose their 
claim to receive quarter and may therefore be killed on 
the spot, or if taken prisoner they may be pumshed as 
war criminals . (Italics supplied) i 
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Even if it be considered that the technical meaning of 
a capitulation is a surrender upon condition, the German 
surrender would be included under the Hague Convention. 
Although technically “unconditional” it contains both the 
implicit and explicit condition that all military, naval and 
air authorities and all forces under German control should 
cease active operations on the 8th of May, 1945. 

In view of the above it would appear that at the time 
of the act of military surrender of May 8, 1945, the German 
High Command and all its units became subject to Article 
XXXV of the Hague Regulations and that any group or 
individuals who violated that article would, under the rules 
of international law, be subject to trial as war criminals. 

It was charged that appellants were German nationals in 
the service of German armed forces and the charge through¬ 
out alleged that they were a unit of the German High com¬ 
mand and wilfully and knowingly violated the surrender by 
engaging in continuing military activity against the United 
States and its allies. It would appear therefore that the 
charge states a recognized violation of the laws of war and 
the commission was satisfied with the proof of the charge. 

D. The Tribunal had Jurisdiction over the Persons 

Petitioners were in the custody of the convening authority 
at the time of the trial. They were charged with violations 
of the laws of war—that is, a violation of international law 
not of local law—committed against American nationals. 
Their trial for such an offense by an American military 
tribunal had been specifically authorized by the Joint Chiefs 
of Staff. Under international law and under the orders of 
the United States Government, the military commission had 
jurisdiction over these offenders. (See Cowles, Universality 
of Jurisdiction over War Crimes, 33 Calif. L. Rev. 177, 
204-206 and citations.) 
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CONCLUSION 

Wherefore, Appellees respectfully submit that the judg¬ 
ment should be affirmed. 

(S.) George Morris Fay! 

United States Attorney 
(S.) John D. Lane 
Assistant United States Attorney 
(S.) Ross O’Donoghtje ■ 
Assistant United States Attorney 
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